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General consultation guestions

1. Overall, do you support or oppose the proposal to introduce plain packaging of
tobacco products in New Zealand, as outlined in this consultation document?

SUPPORT

Comment: ¢

1

We congratulate the New Zealand government on moving forward with plain/ (™
packaging of tobacco products along with Australia. This policy is an important-_{>
step in the process of eliminating all advertising from__to’b’éccd\ products, redg"c;i_rfg”'
their appeal to young people who are the industry’s “new smokers”, and
reducing misleading information on the packaging:‘] , %

72 e ~ 7 — \\ L

N 7 )

2. Do you agree that plain packaging of tobKaQEd p‘rb‘ﬁcts has‘\the* pio‘fehtial to:
R -~ \

o
Q

YES

reduce the appeal of tobacco p}b‘;q_lic_:t&‘;?:‘ =0
increase the effectiveness of héa{l‘th warnings on fobéf:co packaging?

reduce the ability of tobacco packaging to ﬁﬁ'i_é]eéd consumers about the
harmful effects of smoking? O

influence the ajjiitiid'éé and behaV’]BUré\bf children and young peopie?
(N 2N ) )

— ) S/ ~—

~. N

Comment. > 5”7

S

A”rgi.fi'e\i\; of thpfﬁd_epeﬁdént evidence from the past two decades shows

2N redgce youth smoking and decrease youth uptake; and

mandatory plain p;ickéging of tobacco products is likely to:
° incr@a's;e e_ffeétiveness of tobacco packet health warnings:

o prevent use of misleading and deceptive packaging to create false beliefs of
d[ffér'ent strength and quality;

o .v_rjg_afmove positive association with cigarette brands/image.

Mach of the key research on this issue has been carried out in New Zealarid by
its world-leading researchers.

Quit Victoria/Cancer Council Victoria (2011),
Plain Packaging of Tobacco Products: Review of Evidence at
www.cancer.org.au/File/PolicyPublications/Position_statements/TCUCCVBkgrndResrchPlainPaki
90511ReEnd_FINAL2. pdf
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2. Do you agree that plain packaging of tobacco products would help to:

° discourage young people from taking up smoking?

° encourage people to give up smoking?

° help stop people who have quit smoking from relapse?

° contribute to a reduction in smoking prevalence in New Zealand and reduce people's

exposure to second-hand smoke?

YES
Comment:
See summary of evidence under 2. above. ‘ / -/\ { . P
S \f_‘:\..\:_,:j,/ :
4, If New Zealand does go ahead with plain packagmg, is there any reason why'a significantly

different scheme might be necessary or desirable for New Zealand cﬁ’npared to the scheme
that has been introduced in Australia?

NO AN ARAUY

!
.\/-’

Comment: g RS K /

We recommend adopting the Austra\lan mode[ asa m|n|mum as it may improve the effectiveness of
both NZ and Australian policies if there is trans- Tasman consistency. Improving on plain packaging
as partof a comprehenswe tobacco control strateﬁy is an important goal that we strongly support.
As Australia is the first couniry to lmplement plain packaging, there may be other consequences
that the policy evaluatlon Wlll reveal when avallable

5. If adopted do you think plam -packaging of tobacco products might have any unintended or
_undeswab[e consequences such as:
° ’ unacceptable impllcations for consumers (eg, limitations on consumer choice)?
° Ie_g/al mphgations (eg, implications for freedom of expression under the Bill of Rights Act)?
o a\drv’e/”r';e implications for competition or trade?

o~ unduiy adverse impacts on tobacco manufacturers and exporters in developing
countnes'?

NO
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Comment;

It appears smokers will have at least the same, if not wider, choice of products as
before. In Australia new brand variants have continued to appear and there is evidence
in manufacturer-to-retailer promotional materials that there will be many new
descriptors added. See www.ashaust.org.au/lva/MarketingPloys. him#PACKWATCH

A policy issue is to consider capping the number of brand variants as part of a tobacco
seller licensing scheme, since many brands already have several variants that are
aimed at attracting users.

Itis clear that governments have a sovereign right to legislate to restrict advertising in

the interests of public health. New Zealand is committed to do this in the case of

tobacco as a signatory to the WHO Framework Convention on Tobacco Control. Xt

Among all commercially available products, tobacco demands speqia\lﬁ;q‘nsideration —~

because: SRNG 7

o it's the only consumer product that when used as intended; causes the deathofa —}
majority of its lifetime users; SN

s it causes more preventable death and disease than all other d\fugs cg{hbined;'
= it's highly addictive, arguably the most addictive known-drug; and_ \i
o unlike other drugs such as alcohol, tobacco as well'as harming ugers is an

unacceptable hazard to others exposed to secondhand tobacco smoke — including
children. 5 V) _—\u

The legal arguments promoted by the tobacco industry and related-third parties have
been well refuted by independent legal experts. In Australia) the industry has already
lost its High Court constitutional challenge; legal experts believe its remaining cases

under bilateral frade treaties and in the World Trade Organization are weak and have

little chance of success. Y) &N

—

The tobacco industry is an/ég(jgr'éss/‘i\}fé opp\qn’_ent;c;f tobacco controls and any delay or
weakening of this health policy is likely to’adversely impact upon the anticipated
benefits of reducing the burden of deaths and disease caused by tobacco products.

Independent legal comment dnder Legal Arguments at”
www.ashaust.org.aullv3/actibn_plainpack".htm#EleENCE%2OAND%2ORESOURCES

o '"/ﬂ »_. B vod

6. Are ydtfcijhcernec;i—i,th‘at\a piéin—packaging regime might lead to an increase in illicit
tobacco trade and related ‘black market' or criminal activity? If so, can you provide any
evidence to shppgrtj'O'ur concern? For example:

o what différélr'uéélwo’uld plain packaging make to the incentives or opportunity for the
supply.of ég’junterfeit or contraband (i.e., smuggled or non-duty paid) cigarettes?

e do yby havé any views as to the adequacy of measures contained in the Australian
plain-packaging regime to avoid illicit trade?

o do you have any views as to the role the tobacco supply industry itself should play in
preventing illicit tobacco trade?

NO
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Comment:

Global experts recommend controlling the tobacco supply chain as the main strategy to reduce
smuggling. A worldwide report on tobacco smuggling says increasing tobacco tax, combined with
stronger enforcement, will deliver the best results in reducing illegal tobacco trade - while also
cutting tobacco use and raising billions in government revenue. The report, from the World Health
Organisation and HSBC Finance published in Applied Economics, analysed data from 110 countries
and mapped tobacco smuggling routes. It found “A tax-induced increase in real retail cigarette
prices and an improvement in anti-smuggling law enforcement.... are found to significantly increase

government revenues while decreasing global consumption and smuggling.”
Abstract at www.informaworld.com/smpp/content~db=all~content=a901883029

The Australian government on 28/6/12 announced introduction of tougher laws to control tobacco

smuggling, under which smugglers will face up to ten years’ |mprtsonment

www.attorneygeneral.gov.au/Media- reIeases/Pagesl2012/Seccnd%20Quarter/28 June 2012---T0ugher—t0bacce smugglmg~
laws-introduced.aspx ~

T
.

The tobacco industry routinely exaggerates illicit trade, and the rmpact of tobacco control policies on

it. In Australia their estimates of illicit trade levels have been | found to be wrldly inaccurate. Sese Quit
Victoria critigue May 2012 of tobacco retailer-commissioned Deloitte tepart-on.illicit tobacco frade at
www.cancervic.crg.auw/downloads/mini sﬁes/PIarn-facts/CrlthueDe[mtte [Vlay 2012 Update - Pubtrc ._copy.pdf

Independent research shows plain packaging is Irkely to have no tmpact on illicit purchase. One

study of young adult smokers found “the pack’ has no impact on the decision to buy illicit tobacco.”
Moodie C et al (2012) at hitp://eurpub. oxfordjournals org/content/early/201 1/03/25/eurpub ckr038.abstract

Itis our view that the tobacco industry ceuld rmplement state- of-the-art anti- -counterfeiting measures
including tax markings on the new packs: that would prevent counterfertrng

We recommend that any costs be’recovered through a comprehensrve and nationally coordinated
licensing or registration scheme to ‘cover all costs of tegulation, monitoring and enforcement.

7. Do you have any comments to make on any aspect of the Regulatory Impact Statement that
forms part of this consu]tatron’?

Comment:

p

We agree—w:th the overall finding of the RIS that under a mandatory plain packaging policy “there
would be likely to be reduced uptake of smoking, increased cessation, and flow-on effects for
second-hand smoke, |mproved public health, and reduced costs to the public health system. This
would reduce premature death and contribute to the Government’s stated goal of a smoke-free New
Zealand by 2025 »

8. Do you have any other comments on plain packaging of tobacco products that you would like to
be taken into account?
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Comment:

We welcome this initiative of Aotearoa / New Zealand, and multi-partisan statements of
support for the plain packaging policy - as it is a key policy component of NZ's national
and international tobacco control strategies. If NZ is to reach the target of near-zero
prevalence by 2025, effective policies will be needed to accelerate the current rate of
prevalence reduction. The tobacco industry arguments and tactics are exaggerated,
misleading and not to be trusted. As the independent research evidence shows, this
legislation has great potential to save lives by reducing the appeal of tobacco -
particularly for children who are the vast majority of the industry’s “new smokers”.

Plain packaging is necessary to meet New Zealand’s commitment to Art. 13 of the
Framework Convention on Tobacco Control (FCTC) - to implement a “comprehensive
ban of all tobacco advertising, promotion and sponsorship”. It would also maximise

effectiveness of implementation of obligations under Art. 11 (packaging and labelling

www.who.int/fcte/text_download/en/index.htmi

rad
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Specific questions relating to impacts on manufacturers,
exporters, importers and retailers of tobacco products

9. What are the likely impacts that plain packaging would have for manufacturers, exporters,
importers or retailers of tobacco products?

Comment:

Based on the Australian experience, the industry is likely to respond by cuttj ing
prices and introducing more brand variants, descriptors, a\nd -hy encouraging. -
retailers to push cheaper and multipack discount offers if not already prohlblted >
Prior to the introduction of plain packaging the tobacoo/mdustry threatened to)
flood Australia with cheap cigarettes. We recommend\that as part of a‘tobacco
seller licensing scheme, the number of variants presentiy on the market be
capped so that no new variants can be introduced; and that all forms of tobacco
industry incentives to retailers to mcrease saies or promote tobacoo products be
prohibited. 2

N
NS { iA ))
, ¥ : VY

N

10.  What would be the impact of plain. packagmg on the market mix and retail price of tobacco
products? o) -

Comment: f 3 fxn-, ,A' N '

As above. The mdustry can be expected to attempt to maintain sales and uptake
by under-the-radar pmmonon of cheaper brand variants. Depending on legal
requirements-for phce boards in'NZ; 1t's very likely that the industry will use price
boards to promote cheapest cxgarettes and emphasise how multiple packs are

cheape; per stick.

11. Whatwou!d be j.he addltlonal costs of manufacturing tobacco packaging, including redesigning
packs and retoolmg prJntmg processes, if plain packaging of tobacco products were introduced?

—

Comment:

\/Ne\e)cpect an initial setup cost but savings would be expected as tobacco companies
. rtegularly redesign packaging to refresh appeal.

W | |See examples of this at our Pack Watch at www.ashaust.org.au/lvd/MarketingPloys.htm
We understand that production for most BATA packs has been moved offshore to
Malaysia to take advantage of reduced labour costs in a low-middle income country.

If they were really concerned about packaging costs, BATA would not be promoting the
38 new descriptors in the plain pack brand families. Each new descriptor requires a
different print run.
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12. Would the ongoing cost of manufacturing cigarette packs be lower or higher if plain
packaging of tobacco products were introduced compared with the current cost of
manufacturing packs, and by how much?

Comment;

We're not able to comment on current costs, but we'd expect that costs for
plain or standardised packaging would be much lower as frequent
makeover of packs and costs of pack designs will no longer be permitted
under the proposed law.

13.  How often do manufacturers amend the design of tobacco packagmg fcr brandeon N

the New Zealand market, and what are the costs of doing so’P N

RSN o W

Comment: ol W P

"

<

We're not aware of the frequency of this in NZ, but the pattern |n Australla is
that packs are frequently given new designs and colour codes“to increase
appeal, deter quitting and attract new custcmers (( >

14.  Would the ongoing costs of brand. marketmg mcrease or decrease over time under
plain packaging? v

Comment; RCRN L
p N ) ) . < o~

Costs would redu ce ﬁvertlme partlcularly |fthe number of variants is
capped and reduced as part of a comprehenswe regulatory framework to
phase cut the ccmmermai sale of tobacco products by 2025,

15. To what extent is the desrgn manufacture and printing of packaging of tobacco
products ‘sold in New Zea!and undertaken in New Zealand, including work
cutscurced tc externa! spemahst design, packaging and printing firms?

/

Comment: > "

F\ Sfendardised packaging should significantly reduce costs and it is our
- _understanding that BATA’s production has moved offshore to Malaysia to
~ streamline production and reduce costs further.

16. Would plain packaging of tobacco products result in a discontinuation of
importation of tobacco products with small markets, and if so, what financial loss
would be incurred by importers of those products?
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Comment:

It's possible that smaller importers could be on a more competitive footing with the big
three tobacco companies once all packs are standardised.

17. Would it take longer for tobacco retailers to serve customers, and if so, why and by how much

would this occur?

Comment:

The answer to this appears to be “no”. In Australia, a Deloitte report commissioned by
tobacco retailers claiming plain packagrng would cost retailers $460m was based on
subjective estimates from just six shopkeepers; and this estimate was demolrshed by a
study at Curtin University, WA showing plain packs WI|| be no slower for staff to find in
shops - in fact slightly faster. (N \T_‘- >

http://tobaccocontrol.bmj.com/content/early/201 1109/23/t0baceoeonﬁrpl-2b1 1-O§Q087.flill

N, OSAN D)
18.  Would retailers face any other costs or benef ts if p!ain packaging-of tobacco products were
introduced? N N, N

Comment: ‘ N

Retailers have already. been trarned in Austraha by tobacco sales staff to store products
in alphabetical order to save time. /LN

2o \"_/

19.  Please outling any other cos’rs or. beneﬁts for manufacturers, exporters, importers or retailers
that you think need to be taken rnto account when the Government considers whether to
introduce a plarn packagmg of tobacco products regime.

Comment i n

v

" RetarIers,Wlli be free to promote other consumer products that don’t harm and kill their
customers %

20. Plea_se outline any ways in which plain packaging might be introduced so as to minimise the
costs and/or maximise the benefits of doing so.

Comment:

Plain packaging should be introduced as soon as possible in NZ since it has already
commenced in Australia. There may even be costs savings for the tobacco
manufacturers as they will not be required to produce separate pack lines for NZ while
producing standardised packs for Australia — in some cases at the same production
plants.
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October 5, 2012

Plain Packaging Consultation
Ministry of Health

PO Box 5013 N />
Wellington 6145 R, LN
New Zealand , {

To the Ministry of Health: B .
The U.S. Chamber of Commetce (the U.S/ Chqmbel) submi’cs\th‘is letter in
response to the Ministry of Health request f01: comments on. the standardized
packaging of tobacco products dated July; 2@’12 The U. S.Chaniber is a strong
supporter of measures to protect public ] héalth and 1ecogn12es the importance of
reducing smoking rates in those efforts. I-Iowever ‘we believe that plain packaging
requirements do not support those public health goals afe a departure from the
Government of New Zealand’s international trade and intellectual propesty (IP)
commitments, and set a dmgerous precedent at the expense of the protection of IP
rights for a number of mdustues 07 ‘--:.\;. ))

TheU.S. Chamber is the wo:ddfs largest business federation representing the
interests of more than three million busmesses and organizations of evety size, sectot,
and region. Our mernbers place great importance on the protection of IP rights,
which ate. esséntial to the: abﬂ.lty of businesses to compete and thrive in the global
economy.’ Whﬂe wellinteritioned, we believe that implementing a plain packaging
requirement in New Zealand would significantly undermine the value of trademark
protections by depriving brand owners of the ability to use their mark in commerce.

The result of’ sugh actions could be loss of investment and jobs in the economy of the
New Zealand >

Plain Pczc‘/é_gzngﬁg Deﬂ‘r@u the Value of Trademarks without Advancing Public Health Objectives

The protection of tradematks is a ptiority for the U.S. Chamber. Trademarks
safeguard the reputation of companies and their products and prevent consumer
confusion and deception. For many of our members, the brand itself - the reputation
of which is built over years of providing quality goods and services - is their most
valuable asset . The U.S. Chamber’s significant efforts through the Global Intellectual
Property Centet (GIPC) and the Coalition Against Counterfeiting and Piracy (CACP)
illustrate our extensive commitment to protecting these valuable assets.




While the U.S. Chamber supports the Government of New Zealand’s
commitment to improving the health of its citizens, there is little science-based
evidence which indicates that plain packaging will achieve the stated objective of
reducing the smoking rate among the population. On the contraty, a plain packaging
requirement could promote an influx of low priced generic and possibly countetfeit
products. In a recent review of plain packaging undertaken by the United Kingdom’s
Depattment of Health Impact Assessment, it was acknowledged that evidence in
favor of brand removal is not well developed. Rather, the conclusions drawn by the
review — which supports plain packaging policies — are based on spe‘cula‘rion:%nd lack
empirical data. AN | N

Additionally, the United Kingdom Department of ngﬂfh Tmpact study cites
downward pressure on prices as a possible negative consequence of plain packaging.
The report notes, “The main uncertainties asso;:-iz_x_;c’édfx/x'fith th(}i‘fpﬁOH“CY-/E}ipIOIed
herein. .. relate to impacts upon price and theillicit fobacco trade.” Studies have
shown that consumption of tobacco products iﬁ_¢féases.wﬁcn'éiiées are lowered;
mandating plain packaging, essentially making price the only means of competition,
could lead to lower prices and increaged a?fgaﬂwabﬂity'z\l\nd\/(/:b“ﬁ?sumption.

We therefore believe that the lack of distinguishing trade dress and labeling
may ultimately result in an,inégeé‘séci risk of cofsurner deception and confusion; may
paradoxically result in uniatended harm to public health; and would deny the property
tights of companies and their workets who have invested in building their brand’s
reputation. > N\ NN
Plain Packaging Is I fﬁ'mﬁfifﬁmi with New Zealand's International Obligations

Plain packaging requirements would likely be inconsistent with the
Government of théi\Téﬁv/Zealand’s international obligations, including those
highlighted below under the World Trade Organization’s (WTO) Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement), the Paris
Convention of Industtial Property (Patis Convention), and the WTO Agreement on ‘
Techni¢al Bartiers to Trade (TBT). Among the provisions: %

° Article 20 of the TRIPS Agreement states: “[t]he use of a trademark in the

course of trade shall not be unjustifiably encumbered by special requirements,

such as... use in a special form or use in a manner detrimental to its capability

to distinguish the goods or services of one undertaking from those of other

undertakings.” A standardized packaging requitement which allows

manufacturers only to “print brand and product names” would eliminate the

use of most trademarks, which are a critical means for consumers to distinguish

among products. Consequently, by eliminating the trademark on the package,



standardized packaging places encumbrances by special requirements that are
inconsistent with TRIPS Article 20.

e Standardized packaging exceeds the “limited exceptions” described
under Article 17 of the TRIPS Agreement. TRIPS Article 17 allows WTO
Members to provide for limited exceptions to tradematk rights “provided that
such exceptions take account of the legitimate interests of the owner of the
trademark and of third parties.” Such exceptions do not apply in this casé for
several reasons. For example, the prohlbmon on use of the’ C1ga1ette trademarks
(apart from the name in plain type) is not “limited” but is instead a neat- 4
complete abrogation of the trademarks. In addl‘aon tbe ploposed Bl]l does not

“take account of the legitimate interests” of trademark owners to dlfferentmte
their products, nor does it take account of the rights of third: pa,rties especially
consumers, in understanding the nature of the product they are purchasing.

y I

e Article 10bis of the Paris Conventlon proh1b1ts “a]l acts of such a nature as
to create confusion by any means whatever with: ﬂ;le estabhshment the goods,
or the industrial or commercial activities, of compemor > A standardized
packaging rule would remove all' d1stmct1ve elements of tobacco packaging with
the exception of the brand name. As¢ o tesult; there is a very substantial risk
that there will be confusmn in the, 1eta11 settmg as to the brand of tobacco
product consumels ate purchasmg

o Article 2.2.0f the TBT Agreement requires that “technical regulations shall
not be more trade-restrictive than necessary to fulfill a legltjmate objective,
takmg account of the risks non-fulfillment would create.” While protection of
public health is cleaﬂy a legitimate objective, the U.S. Chamber is concerned
that standardized packagmg requirements, particularly in the absence of
credible science- based evidence that these requirements would address public
health concerns, rmght actually have the opposite effect. There are other
measures that could be employed to achieve the stated objectives, with less
trade-testrictive results.

By implementing plain packaging and thus violating these treaty obligations,
New Zealand will be sending a negative message to its trading pattnets, suggesting
that it does not respect intellectual property rights. The legislation would also
undermine New Zealand’s reputation as a reliable destination for international
investment and leave the Government open to potential trade disputes.

Conclusion

While the U.S. Chamber supports improving public health, we ate deeply
concerned about the credibility of this approach and its possible unintended



consequences . These include the dangers of increased smoking rates due to
competition through pricing in the legal market, and an influx of illicit and counterfeit
tobacco products as described above.

Further, we are concerned that standardized packaging potentially violates numerous
international commitments and has the potential to undermine trademark and other
intellectual property rights, creating an additional problem of consumer confusion.
As you are likely aware, Australia’s recently passed legislation to. implement plaif
packaging on tobacco products continues to face challenges unde mternatmnai law
both through WTO proceedings and investment arbfrratton '

The consequences for manufacturers, raw mfttermi supphers and d.lStIlblltOiS
could be severe in terms of lost revenues, lost jobs; and 1ong—termdamage to critically
important brands. The impact on the economy of New Zealand could also be
51gmﬁcant if it is viewed as weak on intellectual pioperty protectton through the
improper expropriation of registered marks ))

v "-, \

—

Accordingly, we tequest that- New Zealand con51der alternatives that would be
equally or more effective in terms of | piotecnng pubhc health but which would not
undermine the international system for protectmg tmdemarks

We appreciate the;_c}ppo:t'ﬁnjty to' pro{ridé our comments.

g

< ]X/Iyi‘on Bu]hzlnt -
Senior Vice President, International
< U.S-Chamber of Commetce

cc:  Prime Mi,ﬂiét@_ij ohn Key
Trade Minister Tim Groser
Foreign Minister Murray McCully




UNITED STATES COUNCIL FOR INTERNATIONAL BUSINESS

Peter M. Robinson
President & CEQ

October 3, 2012

Honorable Tony Ryall
Minister of Health
Plain Packaging Consultation P
Ministry of Health S Ao N
PO Box 5013 SN\
Wellington 6145. g
New Zealand N ¥

Re:  Proposal to introduce plain packaging of tobacco 'pijé)ﬂuﬁ(;ts in New ‘Zéfélﬂaﬁd

LS N {{ S v
Dear Minister Ryall, ‘ '<'“\._ A \"§fj\ 4
On behalf of The United States Council for Intematmnal Busmess (USCIB) [ am writing to
express our views in response to a call for pubho comments 1egardmg the introduction of a
potential “plain packaging of tobacco products” initiative m New Zealand. While we understand
and applaud the legitimate state interest of protectmtf its. Citizens against unwarranted health risks,
we also understand the need to calefully balance a multxtude of other rights cherished by these
same citizens in carefully craﬂmg 1esponslve leglslatlon We feel that in this instance, well-
established principles of mternanonal law, wouid 139 violated despite the best of intentions and
consumers would not be best selved by the 1mplementat10n of such an initiative.

USCIB promotes open markets compet;tweness and innovation, sustainable development and
corporate responsibility; supported by international engagement and prudent regulation. Its
members mclude top U.S.-based g[obal companies and professional services firms from every
sector of our ecoriomy with operations and investments in every region of the world.! With a
unique gIobal network of international business organizations including the International Chamber
of Commerce (ICC) the International Organization of Employers (IOE), and the Business and
Industry Advisory Commlttee to the OECD (BIAC), USCIB offers industry expertise and
perspective to policy makers and regulatory authorities worldwide and works to facilitate
international trade and investment. Our association is committed to the protection and
enforceriient of intellectual property globally and closely works with its affiliates to combat
counterfenmg and piracy of hard goods as well as digital works.

It is widely recognized that intellectual property protection and enforcement provides both the
foundation and incentive for innovation for both developed and developing economies.
Accordingly, international and national legislation ensures that rightsholders of patents, copyrights,
and trademarks be protected and that their intellectual property be safeguarded against theft and

! Please find a current list of USCIB members at http://www.uscib.org/index.asp?documentID=1846
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abusive practices. Trademarks, in particular, not only serve the rightsholders but also ensure that '
consumers have the means to differentiate products and services in the marketplace based on
assumptions the consumers have formed about particular brands. These assumptions range from
mere preferences to a recognition of a superior product. Similarly, the accompanying colors and
logos and overall feel of the product — trade dress — serve an indispensable role in brand
recognition. Therefore, depriving a legitimate business of these safeguards not only deprives a
company of its hard-earned intellectual property, but also deprives consumers of the means to
discern brands and make informed choices in the marketplace. And while health concerns are
certainly of great importance to regulators and citizens alike, it is our concern that such legitimate
state interests, when construed broadly, could touch upon a number of sectors engaged in a number
of legitimate business pursuits that also have invested heavily and relied upon intellectual property
assets globally. {2 AN

,. o
[

Furthermore, as we brought to the attention of the Australian goV‘érrﬁﬁént fust last ?yeal'_;iﬁ? response

to their proposed legislation, we believe that any potential legislation invoking “plain packaging”

would be inconsistent with the WTQ’s TRIPS Agreemen‘gapd the Paris CQQV\§11tion- as well as the

WTO TBT Agreement, thus rendering it incompatible with accepted international legal standards.

Indeed, Australia is currently facing multiple legal actions for alleged violations stemming from

their plain packaging proposal. Specifically, we cite: ol S

o TRIPS Article 20 prohibits unjust'ﬁé&f'eg@;uiﬁbrance_sl}‘q‘lllw‘t_jj‘ademarks. The Bill requires

manufacturers to adapt their trademarks to a designated special form and eliminates a
critical means for consumers to distinghish among products. This will likely exacerbate
consumer confusion; oS )

S 2
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> TRIPS Article 15 and Paris Convention Article 7 have identical requirements, providing
that the nature of the_goods or services to which a trademark is to be applied “shall in no
case form an obstacle to registration of the trademark;”

o Article 6 of 'th;a: Paris Conventioq”jﬂrovides “every trademark duly registered in the country ;
of origin shall be accepted for filing and protected as in the other countries of the Union.” i
The proposed initiative may result in the rejection or invalidation of trademarks registered
and protected in theif country of origin, thereby violating this provision; ;

o Article 2.2 of the TBT Agreement requires that technical regulations, including packaging
and labeling requiréments, be no more trade restrictive than necessary to fulfill a legitimate
objective, “While protection of public health is clearly a legitimate objective, we believe that
the P[éi{y’p&ckaging requirements are not narrowly tailored to meet this legitimate objective
and could result in substantial consumer confusion and potentially consumer harm.

Lastly, the Gurrent proposal would deprive the tobacco companies of their ability to engage in
commercial speech in the marketplace so that consumers may make informed decisions. We
understand that the doctrine of commercial speech here in the United States is markedly different
from the evolution of freedom of expression jurisprudence around the globe. Nevertheless, we cite
Article 19 of the International Covenant on Civil and Political Rights ("ICCPR" or "Covenant"),
"[e]veryone shall have the right to hold opinions without interference. Everyone has the right to
freedom of opinion and expression; this right includes freedom to hold opinions without




interference and to seek, receive, and impart information and ideas through any media and
regardless of frontiers." USCIB believes that this right is not limited to individuals but that
freedom of expression is best served when businesses are also permitted to “speak” in the
marketplace by disseminating information and describing products and services so as to enhance
the consumer experience. Consumers need to receive information to make informed choices about
their lives, and especially as it relates to their health. Of course, this speech should avoid deceptive
and misleading representations, but there should be recognition that there is value in the
dissemination of truthful speech both to business and to society at large.

In conclusion, we believe that any initiative that is proposed in the “plain packaging” context will
not be effectively and narrowly tailored to address the legitimate objectives of the leglsla’cme in
protec’tmg its citizens against the harms posed by the use of tobacco products In depr,[vmg
companies of their intellectual property and restricting the free ﬂow of mfm/matmn to' consumers
the legislation not only has the potential of violating accepted mtematlona[ laws and- ngpms but also
of harming the very citizens the bill has set out to protect. Accordmgly, we would respectfully ask
the New Zealand government to explore legitimate alternatives to any potentlal initiative or
legislation in this area so that the citizens and business entities of New. Zeaiandmay pursue healthy
lives without relinquishing the rights and protections afforded them by Iaw

~.

We look forward to our continued coopela’ﬂon on these 1mp01tant matters and we thank you for
affording us the opportunity to contribute our v1ews :

~. o
el ¥

SIHCGI ely,

"";',_,,_ N e g Peter M. Robinson

CC:. Hon John Key, P1 ime: Mlmste;
Hon Tim Groser, Mmlster of Trade
Hon Murray Mc,Culiy,rForetgn Mm1ster
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Qctober 5, 2012

Hon. Tony Ryall
Minister of Health

Ministry of Health PO Box 5013 / < N
Wellington 6145 R (o
Newzea|aﬂd ':\_ \\”,"\‘_ , \\. ‘\\_’,.

4 N \\“ .l —
Re: Plain Packaging Consultation ~ O\ 4

Dear Minister Ryall: /"_ NS .t
As a global organization with over 5,900 trademark owners and law frrms mciudrng 23 members from
New Zealand, the International Trademark Assocratron (INJ'A) is pleased to have the opportunity to
deliver comments to the Ministry of Health regardmg fhe possibility of rntreducmg plain packaging for
tobacco products in New Zealand. INTA commends the efforts of the New Zealand Government to
address public health concerns. Although we: take no position on' the particular health issues that are the
focus of this proposal, we strongly belleve that |mplement1ngthe proposal for tobacco plain packaging is a
serious encroachment on the rlghts -of trademar& owners and frustrates the ability of trademarks to
function properly as a part of falr and effectlve commerce

Fir o

INTA is a not-for-profit memberstnp assomat on of trademark owners and professional firms from more
than 190 countries. The assopzatrcn was foundeg in 1878 and is dedicated to the support and
advancement of trademarks ‘and related intellectual property as elements of fair and effective national and
international commerce. INTA members share common interests in the protection of trademarks and the
development of trademark law, and they rely on INTA to represent and advocate for those interests with
national governments ‘and mtematlonajorgamzat[ons INTA's diverse membership includes multinational
corporatrons‘ spanning diverse industries, including the tobacco industry, intellectual property and general
practice law. fl/rms trademark agent firms, service firms, trademark consultants, and academic institutions.
Further information about INTA can be found at www.infa.org.
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The following comments raise the concerns of our membership regarding proposals for tobacco plain
packaglng in New Zealand

l. ;‘he Legal Implications of Tobacco Plain Packaging

Currently, trademarks and related intellectual property rights are protected under legislation in New
Zealand. Under section 10 of the Trade Marks Act 2002, the owner of a registered trademark has, in
particular, the exclusive right to use the registered trademark.”

' 10 Rights that attach to registered trade marks
(1) The owner of a registered trade mark has, in relation to all or any of the goods or services in respect of which the trade
mark is registered, the rights and remedies provided by this Act and, in particular, has the exclusive right to—

New York | Shanghai | Brussels | Washinglon, D.C.

PowerfulNetworkPowerful Brands..




Introduction of plain packaging of tobacco would provide a specific prohibition on trademarks that appear
on retail packaging. We submit that the introduction of plain packaging regulations would violate minimum
obligations for the protection of intellectual property rights for tobacco manufacturers who are the
legitimate owners of the registered trademarks.

Trademarks are registered for particular goods and services. Registered trademarks also take various
forms, notably simple word marks, stylized words and logos. Less commonly, there are also registrations
for colors and shapes.

Simply put, plain packaging legislation would deprive the trademark owner of its exclusive rights to use
and authorize others to use all but simple word marks. Given the existing ban on advertlsmg tobacco
products in New Zealand, the trademark owner would have effectively no r[ght to_use its styhzed Word
logo, color or shape trademarks. Because use is required to maintain a trademark the proposed~
legislation effectively forces the trademark owner to relinquish its rights in'a very va'uab!e asset:

The New Zealand consultation document attempts to side- -step ﬂ'IIS issue by suggestrng that companies
“will be free to use logos and other representations of their trademarks in other ways; e.q. corporate
documents, as long as these are not advertising or promotmg fobacco products 3 Th\[s is an illusory
benefit. As mentioned, trademarks are registered for. parncular goods or ser\nces Their key role is to
indicate trade origin of the goods or services. Corporate documents do not achleve that goal.

For registered trademarks that are not Slmpi\e word marks it is therefore unreahstic to claim that the
owner would not be deprived of its exclusive rrght to use the mark if plaln packaging is legislated. For
simple word marks, plain packaging would also- at best hea\niy curtall the owner’s exclusive right to use
the mark and at worst, eliminate it aII together O

Trademarks, including logos, DWned bytobacoo compan jes are valuable assets. The ability to use the

trademark as an indicator of | origm for the goods and services for which it is registered is the key attribute
of the trademark asset. Legsslatmg fo deny the r:ght to use a valuable mark is akin to seizing that asset. It
would wipe millions of dollars/ofvalue from those assets, and over time leave them worth little or nothing.

il. 7V|olatrorr of New Zealand Trademark Laws

Provisions wh;ch prohlblttobacoo compames from using their trademarks would cause them to be
vulnerable tothe revoca’uon of their registrations for non-use. Under section 66 of the Trade Marks Act
2002, the reglstratlon of a trademark may be revoked on the ground that the trademark had not been
genumely used in the course of trade in New Zealand by the owner for a continuous period of three

years.? The |ntroductlor| of plain packaging will prohibit owners of irademarks from using their trademarks

(a) use the registered trade mark; and
(b) authorise other persons to use the registered trade mark; and
(c) assign or transmit the registered trade mark (either in connection with the goodwill of a business or not); and
(d) give valid receipts for any consideration for any such assignment or transmission.
(2) For the purposes of subsection (1)(a), a member of a collective association that owns a collective trade mark that is
registered in respect of goods or services—
(a) has, along with the collective association, the exclusive right to use the trade mark in respect of those goods or
services; and
(b) does not have the right to exclude any other members from using the trade mark in respect of goods produced
or services provided by the other members.

2 Grounds for revoking registration of trade mark
(1) The registration of a trade mark may be revoked on any of the following grounds:

2




freely, and owners may not be able to demonstrate their use of the trademarks. Subsequently, these
trademark registrations could be revoked for non-use and the rights granted by registration will be lost.

Ml New Zealand’s Bill of Rights

When legislation is introduced into New Zealand’s Parliament, it is the Attorney-General’s responsibility to
bring to Parliament’s attention any provision that appears to be inconsistent with rights and freedoms
contained in the New Zealand Bill of Rights Act 1990 (NZBORA).

Section 21 of the NZBORA addresses protection from unreasonable seizure of property asa fundamental
democratic and civil right: “Everyone has the right to be secure agalnst unreasoﬁab!e search or seizure,

whether of the person, property, or correspondence or otherwise.” Y \:;_7 b, e

A person includes a corporate entity — Interpretation Act 1999, section 29 Property |nctudes trademarks
and other intellectual property. As explained above, plain packagmg amounts to setzUre of registered and
unregistered trademarks, in the sense of denial of lawful access to use and enforcement of those assets.

Section 14 of the NZBORA also provides for freedom of expressnon as atundamental democratic and civil
right: “Everyone has the right to freedom of exprees;on |nolud1ng the rtght to seek receive and impart
information and opinions of any kind in any form\" :

Commercial expression falls under the ambit of freedom of expresszon It covers both commercial
information and commercial opinion, sa.rg:h as brandmg paokaglng and promotion.

.
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Plain packaging is on its face therefore :nconsrstent thh Qoth sect|on 14 and section 21 of NZBORA.
Those rights are not absolute, bUL sec‘oon 5 of NZBORA states they are only subject to such limitations as
can be demonstrablyjustlfled in 2 free and democrattc soolety The general assertions in the consultation
paper do not, in our estrmatlon satlsfy the NZBORA s requirement to demonstrate that the drastic
measure of plain packagzng is Just1’r"ect ina free and democratic society. The Attorney-General must
determine whether the lim:tatlons |mposed by plain packaging legislation impair freedom of expression
and protection agamst seizure of property, no more than is reasonably necessary (R v Hansen [2007] 3
NZLR 1). g -

Ve

What amounts to little more than hope or speculation that a goal might be achieved is not, in our
submission, sufficient. There needs to be verifiable evidence of the linkage between the use of tobacco
industry trademas ks anc{ packaglng, and the social objective of the proposed legislation.

IV. /(" New Zealand’s International Treaty Obligations

The adoptiorr’of plain packaging legislation would be a violation of New Zealand's ohligations under
international treaties such as the World Trade Organization’s Agreement on Trade-related Aspects of
Intellectual Property Rights (TRIPS). Under Article 15(4) of TRIPS, it is stipulated that “the nature of the
goods or services to which a trademark is applied shall in no case form an obstacle to registration of the

(a) that at no time during a continuous period of 3 years or more was the trade mark put to genuine use in the course of trade
in New Zealand, by the owner for the time being, in relation to goods or services in respect of which it is registered:

(b) [Repea.’ed]

(c) ..




trademark.” Furthermore, Article 20 provides that “the use of a trademark...shall not be unjustifiably
encumbered by special requirements, such as...use in the manner detrimental to its capability to
distinguish goods and services.”

For these reasons, and as experienced by Australia, proposed plain packaging legislation would put New
Zealand at risk of being challenged before the World Trade Organization. It could also potentially put New
Zealand at risk of challenges under regional or bilateral trade and investment agreements.

V. Increased Risk of Counterfeit Goods

S REIET —~ .
The introduction of standardized tobacco packaging and the limitation on thé'lﬁj‘ssej"of’ trademar[i@ on, *
tobacco packaging will increase the sale counterfeit goods. When djffnéirenf brands of tobacce praducts
are harder to distinguish from each other, counterfeit, smuggled or %!ﬁtitly traded goods will become more
difficult to identify, both by enforcement agencies entrusted to protect con's‘umer_s\ ggginst such unlawful
goods and the consumers themselves who will be confused as towhat is genuine-and what is not. It
follows that the illegal tobacco market, particularly in the As"ia-Péci__fid region, \'n‘fith its quality and ingredient
dangers to public health, is likely to grow further when all ‘tﬁﬁba}cc/& packs: rpdk_thg;s’ame and are easier to
copy and more difficult to distinguish. Consequently, this will likely damége‘ the goodwill of legitimate
trademark owners. While identification codes aﬂnnd;ggti\;b&uh’ierfeiting h_w__arkiggs are already in use, those
steps will not negate the heightened risk of cciuntgarféi’f'products entering the market in New Zealand.

& . R

Vi Conclusion 2N)) S
in light of the foregoing, INTA(é'gp(rgJi‘{_s;tﬁa‘r the imbési_tig.n 6f‘mandatory plain packaging for tobacco
products puts New Zealanc{\at:riskof depriving _trademfark owners of valuable property, which is
inconsistent with its tradenﬁéﬁ{(\lg@islaﬁon,_J'_,t‘;s\BiQ of Rights safeguards, and its international obligations. It
would also risk counter-productive results Such as increasing the dangerous trade in counterfeit tobacco
products. R

We envisage ftHa/t‘if Qlaiﬁ packagrirng of tobacco products is to be implemented in New Zealand, a regime
will be created in which a large number of very valuable registered (and unregistered) trademarks could
not be us‘ed."-_Depﬁvation;@f- owners' rights in this way would set an unsound legislative precedent that is
inconsistent with national and international trademark laws, and democratic freedoms.

If you have any qu’éjs__’_ciohs,_ﬁar' concerns with this submission, please contact Mr, Seth Hays, External
Relations Manager for Asia-Pacific, at shays@inta.org.

Sincerely, >

—

s

Gregg Marrazzo
President




