We know what the real target is, but we need to consult the public and then we'll need to
have some very careful decisions to make sure that if we are going to move forward with
legislation in this area, is properly designed to deal with those legitimate concerns.

.. 'm thinking really outside tobacco | should say."™®

6.43 The International Chamber of Commerce has noted:

With the plain packaging principle, the elimination of branding creates a severe trade
restraint, interfering with the legitimate growth of markets and very real adverse
precedential implications for other legal and branded products and services. '™

5.44 Similarly, the UK arm of the International Chamber of Commerce has observed:

This is not just an issue for the tobacco industry and he\aifh"g?oups The mwodu}ilon of
plain packaging legislation would break new ground; for the L\JK in terms of how
commercial expression is regulated ~ the possible. bonseql ences of wr;ich need to be
carefully considered for the economy as whale, ...

frae

/

What might be viewed as a justifiable measu[e m na;row terms\cou!d set a preceadent
which would be hugely damaging to g!dbai frade 1e2 S

< A ,\-.\

6.45 Indeed, the UK House of Commons, I{{e th Select: Commiitee has included plain

o)
I

s

packaging for alcohol as part ohts cur; fmqurry mto the Government’s alcohol

strategy.'® GOSN WM

SN ,‘—\
A link between Plain Packaging for wbacco and a!conof is by no means far-fetched.
The WHO states that’ a]oohol causes. greatei%arm than tobacco globally in terms of
disability-adjusted: life: fears los’[134 and\zha[ it is the world's “third largest risk factor for
disease burden” fas- The{\lew ZealarLd Government appears to consider that alcohol
consumptlon\xmpo%ﬂs enormou§ osts on New Zealand society in terms of crime and
public health,'®* While iti s oﬁenﬁsser‘ted that tobacco is unique in that no degree of
tobacco cbqsumption is snfe thls overlooks the fact that government and cancer

resea;‘ch agenc:les state}hat there is no safe level of alcohol consumption:

)]

131

132

133

134

135

136

TV3 News, The Naz‘(on Uhterwew) (7 July 2012), available at http://ww, 3news.co.nz/NZ-to-calibrate-response-
on- ETS--Groser/ta\bldH356/articlelD/260480/Derau5t aspx.

AL
BASCAP “Submlssmn to the Australian Department of Health and Ageing Consultation 2011" (Annex I).

PR Newswure, “ICC Stresses need for wider perspective on Plain Packaging’, (13 April 2012), available at
htin; /IWWW prnewswire.co.uk/news-releasesficc-stresses-need-for-wider-perspective-on-plain-packaging-

147327435,html.

‘Government's alcohol strategy”, (26 March 2012) available at
hitp:/iveww. parliament.uk/business/committees/commitiees-a-z/commons-select/health-commitiea/news/12-03-

26-alcohol-torcfel.

WHO, “Global Health Risks: Mortality and burden of disease attributable to selected major risks” (2008) at
p 10, available at hitp://www.who.int/healthinfo/global burden disease/global health risks/en/index.himl.

WHO, “Alcohol” (February 2011), available at hitp://www.who.int/mediacentre/factsheets/fs349/en/indax. himl.

Office of the Minister of Justice, Cabinet, Alcohol Law Reform, (5 August 2010), at pp 9-10 and 86-89 available
at hitp://www.justice.govi.nz/policy/crime-prevention/alcohol/documents/alcohol-law-reform-cabinet-paper-

final.pdf.
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6.48

5.49

The evidence linking alcohol and cancer has been very strong for many years. The
International Agency for Research on Cancer (IARC) first said that there is ‘sufficient
evidence’ that ‘alcoholic beverages are carcinogenic to humans’ back in 1988.

The evidence has strengthened since, with hundreds of studies showing the same thing.
Alcohol causes seven types of cancer: mouth, cesophageal, pharyngeal, laryngeal,
breast, colorectal and liver.

The most recent estimates from a large European EPIC study suggest that anywhere
from 13,000 to 17,000 cases of cancer in the UK are caused by alcohel. ...

Studies have consistently shown that there is no safe th;efs‘hcz{d. Just thre_ey,uzj/it\s aday —

the amount in a pint of strong lager or a large glass of wine'< can significantly inCrease

the risk."™” \/\\ %
Professors Sellman and Connor of the University C%"é"@@é arep\ampa{g‘jrﬁﬁg
aggressively for disproportionate restrictions of the alcohol indusiry,”*® and the former
has gone so far as to suggest that alcoholwould appropriately | e classified as a
Class B drug.'® S %

—~N PR LT
. x\:\__\ \\_S Mg /\ i \r

NN L) R NN i T

Further, the New Zealand and A_ysjra@.aqﬁovergmemg have stated that:

AN Rt 7

The chronic disease burden caused by poor diet is

3 he largest cause of ill health in the
community. [t has a greaterimpact than-smaking; physical inactivity and alcohol
misuse. ... In New Zealand, approximately-one in three adults is overweight and one in
four obese, whilg’one.injfive children’aged-22-14 is overweight, and one in 12 is

140 L N NN,
obese. AN (RN
(T NN )
Professor Hoek, whose writings concerning graphic health warnings and Plain

Packaging abb@’éifé ha\{e\:i@}z}ekz@ed the Ministry of Health, has drawn an explicit
connection between tobacco and fast food, argues for advertising restrictions for all

7 & >

///\ .‘\\'. "I

137

AN <

RN S
Cancer Resédroh UK, "Presenting the evidence” GP Cancer Insight, lssue 4, (July 2011), available at

http://pub!fé’atidm’é.cah/cerresearchuk.orq/puincattonformat’formatnewsletter/aounews{et'rer-iulvm1 1.himl. See

also ALAC“Chronic Alcohol Use”, available at http://www.alac.org.nz/alcohol-youlyour-body-alcohol/health-
effects/chronic-alcohol-use and see Cancer Society “Alcohol and Cancer Risk” (March 2009) available at

http://www.cancemz.org.nz/assets/files/docs/info/lS_AleoholandCancerJune09.pdf.

138

D SeEi‘m‘a-’h/, “Ten things the alcohol industry won't tell you about alcohol”, (2009), available at

http:;’/www.alcoholaction.co.nz/pdfsiTen%ZOThinqs”/ﬁOPowarpafn’r_pdf. See also Professors Geoffrey

Robinson, Jennie Connor and Doug Sellman, “Opinion: Heed Maori Party on booze, Mr Key”, New Zealand
Herald, (11 June 2012) available at
http:/Avww.nzherald.co.nz/opinion/news/article.cim?c id=466&ohjectid=10812099.

¥ 5 Sellman, “If alcohol was a new drug”, NZMJ 25 September 2009, Vol 122 No 1303, available at
hitp:/fjournal.nzma.org.nz/journal/122-1303/3800/.

140

Legislative and Governance Forum on Food Regulation (convening as the Australia and New Zealand Food

Regulation Ministerial Council), “Response to the Recommendations of Labelling Logic: Review of Food
Labelling Law and Palicy” (2011) at p 7, available at
http:/Avww.foodlabellingreview.gov.aufinternet/foodlabelling/publishing.nsf/content/homa.
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manner of food products consumed by children,™" and appears to suggest that fast
food should be “de-normalised”:

Is it fair to compare food with tobacco? 5,

‘While food and tobacco are different (tobacco is unambiguously harmful, good food is
important to life), not all foods are ‘healthy’. Energy-dense and nutrient-poor (EDNP)
foods are linked to obesity which, in turn, increases the risk of serious chronic illnesses
such as diabetes. Where products present risks to public health, it seams reasonable to
review the marketing used to promote them with the marketing used to promote other

unhealthy products, such as tehacco.

J

~, /
7’ 4 \
L NN

)
N\
<

Should we be supporting fast food de-normalisation campaigns?

\

NS
-

.. The wide availability of fast food and zts,dommanc commerc a?presence will make
fast food denormalisation campaigns dif IJCUiE fo uﬂderfake unHess these are funded at
the same level. We need first to changethejood marke’tmg envlronment 30 healthy
eating (or unhealthy food avmdange}\campmgns can>have more effect.”**

6.50 We draw attention to these statemem; ‘about alcohol and fast food, not because we E
endorse the views of those who advﬁcaLe rad;ca? and rmisconceived measures with
respect o these products, but 10 !lluslrate the I‘iSkS)\[O the New Zealand aconomy

which would be created/by Plam 3ackagmg =/

T

T P——

/\\.

P
By contrast with {'g \hew of Pl oressors Sel!man Connor and Hoek, the New Zealand

»
(&) ]
-

P

and Australian Gov nm nis take;he\wéw that a very cautious approach to labelling
is warranted fo\th f.od and Eeverage sector, including alcohol:

.- /\ ‘_77_‘
[Fjoed and beverage/ m\anuﬁacturlng in New Zealand is crucial to the New Zealand
economy employing approximately 20% of the working population with sales of
/approxuﬂate[y $271 blilioﬂ per annum. Foods and beverages account for more than half

\omew Zeaiand B total merchandise exports at around $15.3 billion per annum, with

\,Edomestla retall ales of $12.4 billion each year.

Any fegulatory decisions affecting the sector need to be reasonable and sensible. In
addu ion, the outcomes need to be practical to enforce by regulators. Any regulatory
deusrons impacting on the international competitiveness of the Australian and

'\" New Zealand food industries will need to be carsfully considered. . R

~~/ The food labelling requlatory framework must strike a balance hetween seeking to
ensure good public health outcomes (both short and longer term) and ensuring a strong

™ Janet Hoek and Ninya Maubach, “Self-regulation, marketing communications and childhood obesity: A critical

review from New Zealand”, 39 Loy LAL Rev 133 (2008). available at
hitp://digitalcommons.Imu.edu/lir/vol39/iss1/6. ||

L “Big Food’ needs scrutiny — experts” (20 June 2012), available at
http://www.sciencemediacentre.co.nz/2012/06/20/big-food-nesds-scrutiny-experts/.
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and profitable food industry. For this reason, the development of a response and plan of
action to the recommendations of Labelling Logic has been a complex task. '

6.52 Unjustifiable discrimination would occur were the Government not to approach
tobacco regulation in a similarly balanced manner.

6.53 Leaving that aside, if the Government resolves to pursue Plain Packaging for tobacco
products, a dangerous precedent for other industries would have been set — most
notably New Zealand’s crucial food and beverage sector.

@D
(&3]
B

The Government would (as we have noted above) have Iimited its ability credibly to
challenge overseas regulatory measures that harm New Zealand’ export sector, but
would also find itself subjected to increasingly strident demagds from lobby/groups for
the extension of Plain Packaging and other de—normaflsai[err\pollozas fo si wmia range
of consumer products. oV

NN s W

SIGNIFICANT BURDENS ON RETAILERS e
S - RN
6.55 Retailers face many challenges in order to/ ké\ Ilvmg, and unsufpnsmgly, it is often
smaller, independently-owned retaners who ‘aremost @ffected by adverse economic
developments and regulatory change I|r<e mgrecenmmplememanon of the retail
display ban for tobacco products) \BATrepresentatwes ca!l on many retailers and, in

so doing, gain an understandi ﬂJ of their Concems e

o \.‘\ R A\

._\

Small retailers already feel nghtiy aggﬁe\mc’ ab b iLhe retail display ban, which has

6.56
\ /
increased Lransacuon tlmes and expoeed Ll i to security risks.
\ /
. \// \

6.57 Plain Packagmg would mpos /rther burdens on these retailers. It would compound
/

the logistical prob!ems createQ yg e retail display ban. Transaction times would
5

)
become even longer Stogk-management would become even more time- consuming
due to tﬁe dlfﬁcuity of qUIC@y and accurately counting high value stock when all

packagmg Iooks essentlally ‘[he same.

//
/

6.58 ln AuSIraila the angug\ ¢0st to each retailer from these problems has been estimated

% as ol Iows L /‘/
/

(aj /stocx management cosis: A$1,200-A$5,500;
(b)/ iransacuon costs: A$3,000-A%27,000; and
(b)\ product selection errors: A$180-A%$1,400.

6.59 Stock management and transaction time problems also heighten retailers’ very real
concerns about personal safety and loss of sales to store theft.

143 Legislative and Governance Forum on Food Regulation (convening as the Australia and New Zesaland Food

Regulation Ministerial Council), “Response to the Recommendations of Labelling Logic: Review of Food
Labelling Law and Policy (2011)” at p 8, available at
http://www.foodlabellingreview.gov. au/lnternet/foodlabeflinq/publishinq nsf/content/home (emphasis added).

i Deloitte, “Tobacco Packaging Regulation: An international assessment of the intended and unintended

impacts” (May 2011), at pp 55-56, available at hitp://www.bat. com/deloittereport.
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6.60

Small retailers are an important part of the community, and additional burdens for
them would negatively impact the wider economy.




71 The RIS prepared by the Ministry of Health fails to meet even rudimentary standards
for regulatory analysis and is wholly inadequate as a basis for the enactment of

legislation.

7.2 Most notably, the RIS:

o~
)
~

(a) fails to acknowledge that Plain Packaging would amount to an unjusyfra\ble
violation of international trade rules and an uncompe sated exprop{laifon of
property rights, in breach of fundamental prlnéples aﬂd m[emat;enal aw;

e
(b) defines the policy objective too narrowlyf targewtmg packag\ng speolfgcaliy (rather
than a reduction in tobacco consumpt[on) an/d thus Gré {us?lf*es the choice of
Plain Packaging; &< //

W \
\\,_,

\/
(c) exaggerates the so-called “ev;dehce”‘as to Lhﬁ fkely \/eﬁecuveness of Plain
Packaging and the concrusmns\br the studteg up\oh which it relies;

/\ \ AV

o~
(d) fails ioc acknowledge ihe severe hmgatzons\o: ihese speculative studies, which
are based on survexs ancHOcus groumg: Y

(e) fails to acknowled@a that graphl@ﬁéﬁ!th warnings had no impact on tobacco
consumptlén treo/s>wher} IHLTQQ\gged in New Zealand in 2008;
/

() understate&the/ serlous ns\kgpf adopting Plain Packaging;
< \\\ 3
(a) ,fall‘s to conSider Ies\atrade restrictive and less damaging alternative options for

s redgemg tobacco consamptlon and
(

¢ /(h)ﬁ \/} ails prop\srly/to\ass?ess the overall net effects of Plain Packaging.

/‘>
7.3 F’Iém Packagrng Iegfslatlon enacted on the basis of the RIS would represent poor-
qualsty/reguiahon that fails to comply with the Government's commitment that it will:

N \// Y
/(a{/ introduce new regulation only if satisfied that it is “required, reasonable and
O robust’; and

(b_)/ ‘require there fo he a particularly strong case made for any regulatory proposals
that are likely to ... impair private properiy rights, market competition, or the
incentives on businesses fo innovate and invest’.'*

7.4 We have identified in this section the most severe defects in the RIS which are diractly
relevant to a cost/benefit assessment for Plain Packaging. The RIS contains a raft of

" Government Statement on Regulation: Belter Regulation, Less Regulation (17 August 2009) at p 2, available at
hitp:/iwww.treasury.govt.nz/economy/requlation/statement/govi-stmt-req.pdf (emphasis added).
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additional, unsupported and incorrect assertions upon which we do not comment
here, but which we should not be assumed to accept.

7.5 By letter dated 23 August 2012, BAT requested from the New Zealand Treasury under
the Official Information Act 1982 copies of working papers relating to the Treasury’s
review of the RIS. The Treasury extended the time limit for providing its response,
and no working papers have been received to date.

7.6 As is explained below, the overall net effect of adopting Plain Packaging would be a
clear and material defriment to New Zealand.

THE STATUS QUO IS INADEQUATELY AND 1V DROPERLY DEFINED
e — : : - ,// - AN
7.7 The RIS acknowledges that New Zealand already has a\comprehensme suue” of

tobacco control initiatives, including high excise taxes; edueahon campaigns; a retail
display ban, an adveriising ban, and new emorcemem\toeis 5 As han}JGen
explained above in Section 3, some of these Initiatives are yet fo come into force, or
have only recently done so. The RIS does;tm prov,zde any prepetassessmem of how
the status quo is likely to evolve under/these/ cuirent measures and so fails to assess

o AN\
the need for further regulation agams t the correct oencnn@rk
e \\~\/ /‘\.\ h >
7.8 The RIS also accepts that eXIS’EJng Loba\cco comrol mma’cn/es - such as the tobacco
excise tax — could be Stsengumned ‘ayver timey bUl SLa’[ds that such enhancements

should be regarded as part of the status quo.. " \_Thxs is an error. The status quo

should take into acc,ount only those changee whicn nave already been adopted. As a
result of its faulty deﬂnltlon o; ihe statusguo 'the RIS assesses the impact of Plain
Packaging agamst the</ong bencnmark s

>\ et

""" \' RN

THE PROBLEM AND @ucv OB}EC\TWE ARE IMPROPERLY DEFINED e

/ X \/,f e
7.9 Coherent pu@ic ‘health reguia‘tory analysis should always:"™
\/ A

(a)// beg;;n WIth the :dent;lcauon of a relevant health risk; and

y L \ .\.‘ \\\
Er) ‘ proceed to evaluate the net benefit of each viable remedy, so that the most
eﬁectlve and efficient means of addressing the risk can be identified from

'c;mong he range of available alternatives.

/~
(<
(!

7.10 The BIS properly acknowledges that the purpose of New Zealand’s tobacco control
'.fpollcle/s is to reduce smoking prevalence.™ Accordingly, the RIS should have
.identified and compared the net benefits of various tobacco control measures that

would contribute to this objective.

At para 2.

W Atp 1.

% The Treasury, Regulatory Impact Analysis Handbook (November 2008), at pp 9-13, available at
hitp:/wwwe. treasury.govt.nz/publications/guidance/regulatory/impactanalysis/ria-handbk-nov09.pdf.

9% Af para 9.
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7.11 Instead, the RIS defines the policy problem as “the continued ability of the tobacco
industry to use packaging in a way that allows advertising and promotion of tobacco
products” . *°

7.12 Defining the problem in this way pre-justifies Plain Packaging and excludes proper
consideration of all relevant alternatives.

113 This is inconsistent with the approach set out in the New Zealand Treasury’'s
Regulatory Impact Analysis Handbook. The Handbook states that a proper impact
analysis exercise should:

.. identify the rooi cause of the problem .

‘ /
&

The objectives should be clear and should not pre-justif 1y a pamcular soluﬂon Tney
should be specified broadly enough to allow consmieratron o| affrelevant altemanve

solutions. ... The objectivas should focus on the, d”sﬁazi amai ourcome [moureci tobacco
consumm ion in this case] rather than the means orach ieving it [e g. rmgd!auom of
packaging]. . ( W
//-’ . /
< < o \/ /\’
- \'/ /:‘)

[Regulators should] [i]dentify the- u!l rahge of policy opt@ns ﬁal may fully or partially

achieve the stated objectives/and thé:‘eby address ﬁva mdentn‘ied prohlem. .

#
/

The net benefit (of cost) of Sah option s jbuld also be assessed.'!
& D

AN Y
THE FULL RANGE o EEASIBL

-‘:\'\»_:) R R A '\r \/
L_E.;O.PTJQ-N:SQ(‘IAS NOT BEcN CONSIDERLD
// -\\ ..\‘./: 2 ,.> $ -.: = ,\.
NN
7.14 The RIS consnd%d only three\optsons in detail, and dismissed three others as
unreahsu@ ThOﬁe SiX optlcns Eensmered were as follows:
N7, \

(a ) OQtlon sraius quo‘“iz

.

/7

b ) /Optron mcreased”and refreshed health warnings;"™

‘ ( ) OQuon \regylatory change to require Plain Packaging of tobacco products;'®

(d) Opt[on mcreascd public education about the effects of tobacco packaging;'

/

( )</<Opt;on : voluntary agreements with industry or self-regulation;™® and

%0 Atp 3.

T The Treasury, Regulatory Impact Analysis Handbhook {(Novermber 2009), at pp 9-12, available at
htto:/Mww.treasury.govt.nz/publications/guidance/regulatory/impactanalysis/ria- handbk-nov09.pdf (emphasis
added).

At para 15.
At para 19.

At para 22.
At para 26.
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7.15

7.16

17

7.18

7.19

()  Option 6: supply control measure (monopsony)."

As we commented above, Option 1 is incorrectly defined. By definition, the status quo
should not take into account the effect of new initiatives which could be pursued in the
future but which have not been adopted as Government policy.

Likewise, Option 2 has been improperly defined. It conflates two different ideas. It
may be worthwhile for the Government to improve its existing health warnings without
increasing their size. They could be targeted at specific social groups to address any
demonstraied information deficits, should be fact-basead, and should aim to inform
rather than merely to shock. These possibilities have not been considered.

\

What the Ministry of Health had in mind under Option 4 IS’&II}CRE&I’ To the ext n‘t that
the Ministry considered public education campaigns concemmg solely Lhe (no
existent) effect of packaging on tobacco consumption; Obuoﬂ bwas maconcew ad
since it could have no rational connaction o :moroved pubflc health. s

If in relation to Option 4 the Ministry of Heahh dismissed the pOS\SIb lity of improved,
targeted education campalgns it did so wrong)/\/The RIS%mp};asserts that
education campaigns “can be costly’; 15‘?*bm makes I’iD/Hi{’:‘mpL Ao quantify their costs
or assess them against the benefits of a sgocmssml eQucann campaign. Further, no
evidence is cited to support theﬂasger}rgn that educa’uon -campaigns are “not sufficient
in and of themselves fo spari oehawoural chang Je” el ‘Conirary to the Ministry's
assertion, there is empirical evldence demonswatlng that well-designad youth
education campaignsgﬂa/n reduca the ermdence of smoking among youth, as we have

explained in Section 3 above S 5
o N / ~ Mo \\>

The RIS was a[so,wrcmg/not to Sider further alternatives. As we explain in

Section 3, mere ared num/be/rboi\ahernatwes — such as a minimum price and more
I’lgOl’OUS/pFO/S‘)eCl/JfIDI’! of rer\l e\Té who sell cigarettes to children — which the
Government should oonSider\m preference to the draconian, ineffective and risky step
oiﬁfroducmg Plain Pa{:kagmg Those alternatives are not referred to at all in the RIS,
Uhtll they are consu:fe?ed the RIS cannot be relied upon as anything like coherent
pubhc po!:cy analysns ?

,‘~,

At para 27.
At para 28.
At para 26.

At para 26.
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REDUCED TOBACCO CONSUMPTION

7.20 One of the RIS’s most severe defects is its exaggeration of the conclusions of the
speculative studies arguing for Plain Packaging. Thus, the RIS asserts that:

Combined with other mutually supporting measures in a comprehensive tobacco control
programme, plain packaging will lead to a reduction in smoking rates, improvements to
the health and well-being of the public

/ >

[Plain Packaging is] [llikely [to cause an] increase in qua’c\rates reduced u;}take reduced

relapse and ultimately a reduction in tobacco consump’rson nmNéw Zeaiand Lower rates

of smoking will result in reduced health impacts Ol S“CO{”C! Mnd smoke G f/

r2i This is pure speculation. The only “evidence” specmcafiy rﬂueﬂed o m ahe RIS in
support of these propositions is a paper by @mt Vzctorla and;. by extens;on various
studies mentioned therein based on opm(ons expressed by partlclpants in focus
groups and surveys. , ,:.-_\ : <// ,;\‘ '

7.22  Yet, like the PHRC Review, the- Qun’i\thona papei does not state that the various
spaculative studies ciied Lnarei%\esé\_\ i5h that P!am PaoEmgmg would actually reduce
fobacco consumption. Instead, Wit mereiy asserts ([Ol" example) that Plain Packaging
would improve the efec’weness of nﬂaith wammgs and that tobacco companies’
opposition to Plain Packagmg suggeots that the measure would work." The Quit
Victoria paper thus contaﬁws no ron’ciusmn whsch supporis the RIS’s categorical
assertion that Piam F’ackaglng would reduce tobacco consumption and i improve public

healih.

N/
75

’) s N
7:23 Indeed, as has been exﬁla: qm Section 2 above, there is no evidence whatsoever

NN

o supportf/he Mln!stry s assertions about reduced tobacco consumption.

7.24 < Et is cle/ar frorr)\the fanure of graphic health warnings that speculative studies of the
‘ soft\revrewed in- the’- Quat Victoria report are unreliable and that limiting branding and
requ;rlng shockmg images to appear on packs does not reduce consumption.
8urpﬂsmgly, the' RIS makes no reference to the failure of the graphic warnings.
PP 7
7.25 Af thg/véry least, the RIS should have discussed the nature of the studies upon which
fthe\Mzmstly relied and should have noted the limitations which these studies
‘themselves acknowledge. The Treasury's Handbook outlines the analysis which
should have been (but apparently was not) performed by the Ministry as part of “an
evidence-based approach to policy development’:

190 At pp 8 and 10. See also at para 34 (emphasis added).

5" PHRC Review at p 87.

%2 Quit Victoria, Cancer Council Victoria, “Plain packaging of tobacco products: a review of the evidence”
(May 2011), at p 4, available at htto:/tobacco. heaith.usyd.edu.au/assets/pdfs/tobacco- industry/Background-
report-on-plain- packaqmq pdf.
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This means providing references and sources for assertions made (such as about the
nature of the problem and about the expected viability or effectiveness of policy

options), and for all estimates of costs, benefits and risks. Evidence may be quantitative
or it may be qualitative; in each case the strengths. biases and limitations of the
information sources should be explained. Where there are information gaps, for
instance where there are no data available to support the analysis, this should be |

explicitly stated.'®®

7.26 The RIS also states that the “likely increase in quit rates [as a result of Plain
Packaging] .... is not quantifiable, as it is not possible fo estimate the impact of one
intervention alone”.'** This is unsausfamory and incorract. If no incremental reduction
in tolbacco consumption arising from Plain Packaging could bc, identified, Lhen it
cannot be credibly asserted that Plain Packaging would be oenefrc;al or !S necessary

x\\ v/

7.27 Further, the New Zealand Treasury appears to consi der tmt\loducuons m tobacco
consumption as a result of tohacco excise tax inc easee ‘are qitammaeie with a fair
degree of precision." The charts reproouned in Sectioh 2 above\also confirm that
excise tax increases have had a measurab[e ffect -on tohacto: ohsumption. ;
o @\ i
7.28 It is not legitimate for the Ministry to infer. tha‘t ns”’[obarco control m;tla’ﬂves apart from i
excise tax increases have reduced m\bacco consumptlon UL that their effects are _
somehow un-measurable solely\because Eﬁey cannot be\separated from those of g
other measures. Unless the Mmzs’}'y can point LO eoi drevidence to the contrary, if a
tohacco control measure, like" Plaln Pacmgmg\ has no measurable effect cn
consumption, then the correct mferonoe is theue‘ ‘<e graphic heafth warnings, the
measure is lneffeotue? ) WS

( /\
ELIMINATION OF TOBACC@ RROI\/]OTl@N &

o \4’

7.29 The RIS asser*s that Plam Packagmg is desirable:®
AN

(@) becaL@e/fobacco pacRagmg is a “highly effective form of fobacco marketing”
¢ and fo reduce tne appeal of smoking for youth;

s N
£ ol e s

S '-\/ "‘\>\ Ve il
'\\b,' o to make the‘ emst’ng health warnings more effective; and

™

N/

(c) fo pr\evemcoiours such as “gold, blue, silver and purple” from causing
Nl
’C{Jnsumers to believe that some cigarettes are less harmful than othars.

// \\\/
7.30 We h/q/ve addressed these points above. In summary:

7

P

N

The Treasury, Regulatory Impact Analysis Handbook (November 2009), at p 8, available at |
hitp:/mww. treasury.govt.nz/publications/quidance/regulatory/impactanalysis/ria-handbk-nov09.pdf (emphasis i
added)

Atp 10.
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tha Regulatory Impact Statement, Increase in Tobacco Excise and Equivalent Duties, (20 April 2012), at p 6,

available at htp://www.treasury.govt.nz/publications/informationreleases/ris/pdfs/ris-tsy-iteed-may12.pdF:
“Price elasticity of demancd constant at -0.5. A 10% increase in price leads to 5% decrease in consumption.”
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At paras 6 and 7.
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(@) there is no evidence that packaging influences smoking initiation or cessation or
the overall level of tobacco consumption. The function of trade marks and
branded packaging is to allow consumers to identify products which they have
already chosen to consume, as the Government itself recognises: '

(b)  prominent and shocking graphic health warnings were introduced in 2008. They
were ineffectual, not because they are insufficiently prominent, but because
packaging does not affect smoking decisions and because smokers have been
aware of the risks for decades; and

(c) there is no evidence that colours neutralise consumers’ existing awareness of
the risks of smoking or prevent consumers from seemg and assi mllaung health
warnings. The studies relied upon in the Quit \/lc’[orla paper and the< PHRC
Review do not establish that any branded cagarﬂﬁe p\ackg are wewed as safe or
that people would smoke less if all cigaret teS”W re solrl in oqur Dacks 6 uniform
colour. If there were evidence that mbiﬂadmg maxenal is prQSQm on tobacco
packaging, the New Zealand Commer ee Commiss;on eeu%d exero;se its

extensive powers under the Fair frad:ng Act’3986 N
v/ Y ( \ N
NN Nl

COMPLIANCE WITH THE FCTC e

7.31 The RIS incorrectly suggests that the FCTC reqwres Plaln Packaging."® As we have
explained above, the FCTC 8 non umdmg guidelm'ﬂs merely recommend that Plain
Packaging be considered and recogms Lh_@: its qdoouon may be precluded by
domestic or lmernauonai Iaw NN

7.32 Both the RIS and the/COHSUilafIOﬂ Dooumen[ appear to proceed under the
mnsapprehensuon that P!am Packagmg would be entirely costless. Plain Packaging
would i In fact impose a number\ of very significant costs on the Government, private
pgmes and: ifie inclustry. W

\ /

DE(TRIM E,NfTO' TR-ADE‘A\ND COMPETITION
; \/ e —;\
£:33 I'he RIS reﬂems & aaﬂur(, to understand the effect of Plain Packaging on competition
in Lhe’zooacce man{et As we have commented above in Section 6, Plain Packaging
would severély reduce brand differentiation and thereby intensify price competition,

A
_,_redu e prtces and increase tobacco consumption.

Kw\/

7.34 ."Gwen the view expressed in the RIS that tobacco consumption is detrimental, a
roduct;on in prices causing consumption to increase must be seen as
counterproductive and as a significant cost of adopting Plain Packaging.

7:35 Further, the expropriation of intellectual property rights and downward pressure on
prices resulting from Plain Packaging would cause very significant financial losses for
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IPONZ, “What is a trade mark?” hitp://www.inonz.govt.nz/cms/irade-marks/what-is-a-trade-mark.

%8 Atpp 8-0.
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7.38

7.37

7.38

7.39

7.40

7.41

BREACH OF WTO AGREEMENTS AND INVESTNIEN T E "TIES

BAT, New Zealand retailers and others involved in the tobacco industry, for which
compensation would be due.

DETRIMENT TO CONSUMERS AND ECONOMIC INEFFICIENCY

The shift towards commoditisation of the market, reduction of information available to
consumers, and diminished innovation resulting from Plain Packaging would all be
economically inefficient. The RIS does not adequately address, let alone quantify,
these significant costs.

INCREASE IN ILLICIT TRADE

As is explained above in Section 6, Plain Packaging would: xpand the |II;0| ebaoco
market in New Zealand. This would give rise to s;gmflcam eés@ mciucimg reduced
Government revenues and increased crime. This rjsms diSlﬂleed i 'Pe RIS without
adequate explanation. A\ .

< @ ‘\ % 5
As we have explained above in Section4- of ‘t?; i Res spo Q e, by mtroducmg Plain
Packaging, New Zealand would be. very puoil ly and ‘delibsratély breaching its
\
v n

obligations under the WTO agreem\ems and se ?@U Vi stﬁ'] nt Treaties.
~ \ =

This would expose the (:.ovemmem 1\0 SIQI’}HICQQI Iegai costs liability for damages
under Investmeant Treat/les and a ;ormal reciuesc Hat the Plain Packaging legislation
be repealed. Australia’'s’ Dﬁpanmem o Heaim and Ageing suggested that legal costs
associated with Plain. Pac&agmg were. h\keiy fo exceed A$10 million." We have
explained that thﬂy may/mfeil be &g}mfrcamly higher. No attempt is made in the RIS to
quantify New’ Zealand s expos%f(ﬁo awards of compensation, which would be
substantla WA P LN

//‘\ NN
3 N

DAMAGINGPREQEDENT

/ \ \_\
/ﬁs \A@ Dave commented above other countries and foreign investors would be rightly
: concemed lf New Zea!and were to introduce Plain Packaging. If New Zealand does
not respect trade marks and other intellectual property in which companies around the
world gwes’[\m bfder to differentiate their products and allow consumers to identify
them, thén international businesses could become reluctant to do business with, or
,mvest/m\New Zealand. Indeed, the RIS acknowledges that “there is potentially a
negahve reputational impact in the global investment market for interference with
intellectual property.”'™

The RIS seeks to downplay this significant risk by reference to the alleged uniqueness
of the tobacco industry. This is misconceived. As has been explained above in
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Health Reform Briefing note sent under cover of email (18 February 2010).

0 At para 23.
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7.42

7.43

CONCLUSION AND QUA

7.44

7.45

DISREGARDING FUNDAMENTAL COMMON LAW PRINCIPLES \

Section 6, the Hon Tim Groser'”" and others have recognised that Plain Packaging
would set a concerning precedent internationally and in New Zealand for a range of
industries.

As has been explained above in Sections 5 and 6, the effects of Plain Packaging
would not be limited to deterring investment in New Zealand. New Zealand’s exports
could be damaged as Plain Packaging would set a precedent for decreased respect
for brands and intellectual property rights worldwide. Adopting Plain Packaging would
make it difficult for the New Zealand Government credibly to oppose measures taken
overseas {0 the detriment of brands and trade marks that are vital to New Zealand’s
exnort sector.

S RAINING

‘iK N
>
p

S i
< \\ \ / / f ;

i
~,

As we have noted above in Section 4, the Gove mmeﬁ‘éppeare to consmer fhat an
alcohol advertising ban could interfere with fu rdamental common faw 6?106!0[98 and
properiy rights. Under section 9(1) of the Trade Marks Act 2[102 -a trade mark is
personal property. Plain Packaging wourd m oamoulaz piehrb Ltﬂ\_, use of registered
tobacco device marks. This would oﬁ“end\agemst the fundamema[ common law
principle that property rights should ot be expropnated Wunov‘é payment of
compensation. The RIS is defectlve\m ramng eve\ﬁ to\acknowiedge this (contrary to
the requirements of the Treasury’s’ Handboek”? and the- Legislation Advisory
Committee’s Guidelines on P\rocers and Confeni of Le gfsiatfon”“) and in failing to
present a “particularly s;zrenof cace’ to ;usmy\fhe meaeure L

ASS'ESS_M'E N?'T

./\_

The RIS is Superfzmal and unsoﬁﬁd\partlcularly in exaggerating the conclusions of the
speculauve J|ieraiure argumg mfavour of Plain Packaging and in failing to consider
a!tematwe pollcy opt:onS\‘ l falls far short of demonstrating that Plain Packaging is
reasonab!e I/e/t alone necessary

. / o &
The~t§ble/beEOW/prQV|des a qualitative assessment of the overall benefits and costs of
Plam Packagmg The ‘measure would clearly result in a material net cost to New

Zealanci 2\

b3 “ NN
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TV3 News, The Nation (interview) (7 July 2012), available at hitp:/fwww. 3news.co.nz/NZ-to-calibrate-response-

on-ETS--Groser/tabid/1356/article]D/260480/Default. asnx.

The Treasury, Regulatory Impact Analysis Handbook (Novernber 2009), at pp 36-38, available at

hitp:/fwww.treasury.govt.nz/publications/guidance/regulatory/impzctanalysis/ria-handhk-novog. pdf.

173

Legislation Advisory Committes, Guidefines on Pracess and Content of Legislation, 2001 edition and

amendments, at pp 47-55, available at
http://www?2. justice.govt.nz/lac/pubs/2001/legislative _gquide 2000/combined-guidelines-2007v2.pdf.

174

Government Statement on Regulation: Better Regulation, Less Regulation (17 August 2009) at p 2, available at

http:/iwww. treasury.govt.nz/economy/regulation/statement/govi-simt-req. pdf.
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ZERO

(The RIS fails to demonstrate that Plain
Packaging would reduce tobacco
consumption)

Increased tobacco consumption (due to
a shift towards commoditisation, lower
prices and increased illicit trade)

Damaging precedent creating serious
risk of adverse impact on New Zealand’s
exports

Disincentive t )nvest in New Zee atand
due to redu ed\p/btectlon fomﬁ% llectual
and othep nghts { >\>

i~ /9)
8 /O\\gumers ta |s\3(\gpregu[ated tobacco
eﬁiuc’cs \\

Expaélgxo\ﬂmtm 1003000 markei:

leaelsng to'increased: 1m|\qai activity,
tax reverzue \a\d exposure of

Red c%pro icer and consumer
rpf \@@/é)to shift to commoditisation,
n in information available fo
ers and diminished innovation)

'\lncreased regulatory and cost burden on

retailers

Cost of defending Investment Treaty
arbitration (could be NZ$10-20 million

4
\/J? \}( /\\\;‘ for each arbitration) and liability in
A y ) D damages to tobacco companies (would
< //N// N N he s_lgnificant— e.g. BAT's aﬁer"[a-x
<§r\7 < \v/\bv profits for 2011 were NZ$121 million)
S AN

Cost of defending WTO proceedings




The following table cross-references the Sections in this Response to the questions in the
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Executive Summary

The literature on plain packaging provides neither a refiable nor a relevant foundation for plain
packaging regulations. From a relevance standpoint, there is not a single research article that examines
the effect of plain packaging on actual smoking decisions. nstead, the vast majority of papers in this
literature simply ask people about their preferences over pack designs, the qualities they associate with
various packs, or the effect they think differing pack designs might have on their smoking habits. There
has never been a published study validating these measures as usetul predictors of smoking behavior.

Beyond this fundamental problem, ail of the studies examine short term rear:non}s to plain packs. - From
a policy perspective, this presents a problem since such short term reactions' may)ae driven. by the .,
impression that the plain packs are simply different or odd. In a setting wh/ere piam packs are 3
rnandated, there will no longer be a difference between one pack and arzmher Further, 15 ime goes
on, individuals will become farniliar with the plain packs, ehmmaimg the impresston that they are odd,
Given these effects, even if the plain packaging studies do 1dent1fy an effect on subjectave impressions,
these impressions may not continue under a plain packagmg regulatton and, any. ‘effects that do exist are
™. /

likely to dissipate. I /_” ) .-xj/ : ‘-‘ s
N R \ ~

Even putting these crucial relevance issues aside, thls llteraLure is methoc{ologlcally flawed. The fack of
double blind designs' makes it likely that sub;ects ar ) mfluenced by the. expectatlons and preferences of
the researcher. Given the widespread recognmon that olmdmg is an. lﬁwportam element of study
designs across academic fields, itis d|5concertmg that no SLudles in the plain packaging literature follow
best practices in this regard. Moreover; the samples <wammec§ in: ti’ns literature likely suffer from self-
sefection probiems that could create statlstlcai bias. I\/Iany -of the researchers fully admit that the
samples they use are not represenlatwe ofthe popuiatlons studied. Finally, given the policy preferences
of the public health commumty,tfhm 5 an area Where pubhcat:on hias is likely to be severe. Each of
these flaws has the strong potenteal to oversiate ihe frue magnitude of any effect of plain packaging on

stated intentions and s(ubjective |mpre551ohs which are, in any event, unreliable predictors of actual

behavior. S Sy
Although p!am packagmg proponents suggest that the consistency of results in the literature provide
evidence tlj"tls greater than thesum 6f the individual studies, this is not correct. Repeating the same
logical and meth&dologlca! ﬂaws/does not eliminate those flaws. The scientifically honest approach to
this literature is to infer that the)extam literature provides no insight into how plain packaging would

affect smoking. ..o e

A
y i

' In a double-blind design, the subjects cannot identify who the researcher is and the researcher cannot identify
who a specific subjectis. Such an approach minimizes the fikelihood that the presumed preferences of the
researcher will influence how the subject answers guestions and, because the subject knows the researcher
cannot identify her, it is less likely that she will modify her answers to avoid embarrassment or some other
negative feeling associated with others knowing her true beliefs.

11/8412938_1




The Literature on Plain Packaging and the Reviews Relied on by ithe Ministry of
Healih

The New Zealand Ministry of Health consultation on plain packaging relies heavily on two reviaws of the
literature. While the Public Health Research Consortium’s report Plain Tobacco Packaging: A Systematic
Review concludes that there is "some evidence" that plain packaging “may” affect smoking behaviour, it
admits that this conclusion is spacutative given the lack of research that actually examines smo.one
outcomes {p. 87). The second dacument that forms the research basis far the\consuitation Quﬂ
Victoria’s report Plain Packaging of Cigarettes: A Review of the Evidence, |gnores these problems and
embraces plain packaging despite the lack of reliable evidence showmg rtw !I reduce iobacco use:

Lack of real world evidence f\

The fundamental shortcoming of the literature is surnmed up nlcefy inihe Pub |o He’ilth Research
Consortium (PHRC) report Plain Tobacco Packaging: A S ysté)paflc Review when lt states, “it has not yet
been possible to evaluate the impact of the policy in practsce (prv)” Virtuaily all of the studies in this
literature examine the subjects’ stated views of plalrtpackavmg but obsel ve no  actual smoking choices.
Researchers jump from these stated positions o tﬁe conc!usuon that piam packagmg will lower smoking

e

rates.
N

)
The New Zealand Ministry of Health is- wlso qmck tojump | io co‘nclusmns that are not actually
demonstrated by the underlying litef ature For emmpie 1|n ﬁs Regulatory impact Statement, the
Ministry asserts “tobacco packagxﬁg}as become the i:oba\cco industr y’s key marketing tool to attract
and retain customers (paragraph 6" plymg that packaglng is effective in increasing the total demand
for tobacco. No study has. demonstrated this: \Thefobacco industry’s interest in packaging is completely
consistent with a desire, to compete over mar] <etshare even if the size of the overall market is
unaffected by packagmg Paragraph 7 goes on’ to assert that current packaging attracts new smokers, an
issue that has never been examined in the Interature given that actual smoking behaviors are not
analyzed in any emstmg sfudy These unsubstantlated assertions are carried over in the Ministry's
constiitatign document which falls to note that none of the existing research papers looks at the effect

of plain pacgagfng on actual s\mokmg decisions.

There is no pubhshed siudy vahdatlng any link between the kinds of outcomes analyzed in the plain
packaging i|teraLure sucn as'subjective impressions or stated intentions, and real world smoking
decisions. Asd generai ma’{ter marketing scholars are skepUca! that such survey based information is
very useful 1n predlctmg ultimate consumption behavior.?

in the entire lzterature on plain packaging, there are only two studies that examine anything beyond
stated impressions or intentions. These studies that observe some hehavioral effect present significant

problems for the claim that plain packaging will reduce smoking.®

? pierre Chandon, Vicki Morwitz, and Werner Reinartz, “Do Intentions Really Predict Behavior? Sel:-Generatad

Valldlty Effects in Survey Research,” Journal of Marketing, 69: 1-14 {2005).
® Athird article, Munafd M, Roberts N, Bauld L, Ute L (2011). Plain packaging increases visual attention to
health warnings on cigarette packs in non-smokers and weekly smokers hut not daily smokers,

11/8412938 1




Crawford Moodie (the lead author on the PHRC Report) and coauthors” ask subjects to put their
cigarettes in researcher provided plain packages and then record details about their smoking behavior
over a two week period. Most individuals did not change their behavior at all when using the plain
packages, even though virtually ali individuals expressed negative opinions of the plain packs. This
hightights the probiems of jumping from claims that individuals view plain packs negatively to the
conclusion that plain packages will reduce smoking relative to the status quo. Even among the few
individuals who indicated sorme behavioral changes, these changes, such as smoking less around others
or forgeing a cigaretie at a specific time, provide no evidence that these individuals actually smoked less
in total. Further, there was no statisticaily significant difference in how individuals viewed heaILh
warnings between the branded and plain packages, as noted in the P[!RCtepom (p 54} This. last ﬂndlng
suggests that plain packaging bears little relationship if any to the New. Zealand Mirustry of Heaiih’s goal
of increasing the effectiveness of healih warnings on tobacco oroducis A S

SN .
This study also presents significant challenges with respect to extrapo%aung its resuits to piedxcr the
effect of plain packaging in New Zealand. The negative |mpre55ions of the plaln pac.cagmg and any
behavioral changes resulting from those impressions were fre)'y ]Ikely motwated by the fact that the
packs were different rather than because they were plaln Many of the subjems responses suggested
this, noting the novelty of the pack. Under a plain packagmg regime; slich noveh\/ would disappear as all
packs would be packaged similarly. Further, thls?udy,\!lke all oth@rs, focOses on short term impressions
of plain packaging. As individuals become nann%:al wuh such packs any percewed differences are likely

to fade. “ -

This study provides another reason to doubt the concltfsmn that negatlve impressions of plain packages
will transtaie into less smoklng, tnGUOh 1t goes unnouced b;\:/\}che authors. Mamely, In this design,
srnokers were provided with arcer_m@ket packs to QUL the:r cigarettes into, and none of the subjects
reported any inconvenience pr-hésitance inc oing so Thls suggests, in a plain pack regime, if individuals
really do disfike plain pwcks, Hewoufd be low cost for them to simply put their cigarettes in different
after-market packages Grven all of these\lssues it seems unlikely that plain packaging will have an

effect on smokmg rates L o
The other study ’Eo observe some measure of hehavior relateci to plain packaging uses an auction to
elicit the valu/e smokers piace o plam ‘and branded packs.® The Thrasher et al study finds that
individuals value plain packs Iess than branded packs. There are a number of methodological and
interpretive proble;n\s wuh_the study. The primary problem arises from the fact that the mean

LA T

Addiction, 106(\3-)’; 1SU§‘~1510, axarnines eye movements but not any direct smoking behavior. A follow-up article,
Olivia May.r},ﬁq;-"i\/la?us Munafd, and Ute Leonards, “Visual Attention to Health Warnings on Plain Tobacco
Packagingiih_‘Adqigs ent Smokers and Non-Smokers,” Addiction (forthcoming) does the same for a sample of
school childrén; but it too does not observe any actual behavior related to-smoking.

* Moadie, €., Mackintosh, AM., Hastings, G., Ford, A. “Young Adult Smokers’ Perceptions of Plain Packaging: A Pilot
Maturalistic Study.” Tobacco Control 20: 367-373 (2011).

® james F. Thrasher, Matthew C. Rousy, David Hammeond, Ashley Navarro;, and fay R. Corrigan, “Estimating the
impact of pictorial health warnings and “plain” cigarette packaging: Evidence from experimental auctions among
adult smokers in the United States,” Health Policy 102: 41-48 (2011}

® Briefly, since the purpose of this letter is not to discuss methodological issues in great depth, the model used to
analyze the data in Thrasher et al is a random effects model which essentially assumes that each time a given
smoker evaluates the value of a pack of cigarettes, he randomly draws a baseline value from some unknown
distribution. Thus, if he evaluates the value on a Monday, his baseline value could he 510, while on a Tuesday it
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vaiuation of the branded packs sold through the auction was lower than the actual price of cigarettesin
the given markets where the research was conducted. Thatis, the smokers who were the subjects in
the study generally pay X for their cigarettes yet they were only willing to pay something less than X for
the cigarettes in the auction. This suggests the existence of an external validity problem even for this
study that examined actual behavior with real consequences. If such generalizability problems exist for
a study like this, it seems very likely that the results from studies that simply ask subjects for their
impressions or intentions (with no ultimate consequences for the subjects) cannot he exirapoiated to

predict the consequences of a plain packaging regulation.

This auction study too suffers from the shortcoming that any identified effect-of plain packaging may be
an artifact of the packs simply being different. In an environment where all packs are plain,.any
differential opinions may disappear, especially after smokers have some tfme to adjust ‘to the new -

packaging,

All of the other studies in this literature rely on stated impr essior;s and smol\mg in Len‘Uons as opposed
to actual smoking decisions.” The link between these i impressions-and |ntentxons an\cl  actual smoking
behavior has not been validated. As stated in the PHRC report “Wlthout any form\of validation {suchas
validating reported changes in cigarette consumptiorz) [éelf reported lmpressmns ancl intentions] have
quite weak predictive validity (p. 89)." Given this, it ;s ot posmble to dr/Qw fehahle conclusions ahout
the effects of plain packaging on smoking in the real’ wor]ci/and yet, thlS\dOES not stop many of the
researchers in this area from becoming advocatés-{or plain packaﬁmgiegulauons For example,
although Crawford Moodie recognizes this fundamental dlsconnect between the evidence and the
conclusion that plain packaging will reduce smo\kmg, as nozed '1?30\7@ inthe PHRC repon: {of which he is
the main author), it does not stop bam From 1dvocat|ng for _‘plam packaging mandate.® This movement
between scholarship and advocacy, espemal]y g:ven the Qaucny of reliable evidence, is very troubling

and refiects an absence ofsoenilf;mm/partnllty '

could be 52, and those\ galues w\oufd be statlstlcally mdependent despite the fact that many of his characteristics
that affect his valuatlon remam constant. if’che more appropriate fixed effects model (i.e., the baseline value for a
given person’s cl‘fou:e stays: fairly constant) the fikelihood the authors would have found statistically significant
differences betw:ee/n pialn and branded pack valuations would decline. Another methodological problem comes
from the author,s fallﬁre to account for ‘dependence acress their observations. That is, if a given individual made
10 choices in the experlment »the authors count that as 10 statisticaily independent observations even though a
given person’s choice i in arig rounci is likely to be highly correlated with his choice in another round. This too
mﬂates the siaustmal;zgnn‘lcwnce of the authors results.

" This focus on stated;mpressmns continues in the literature that post-dates the PHRC report as well. For
example, in Chns\t/me thte David Hammond, James Thrasher, and Geoffrey Fong, “The Potential Impact of Plain
Packaging of- - Cigarétte Products Among Brazilian Young Wornen: An Experimental Study,” BMC Public Health, 12:
737 (2012); 640 Brazilian women were shown standard or some version of a plain pack (either with brand
descriptors or not) and then asked about their perceptions of the cigarettes’ appeal, taste, health risk, smoothness,
and smoker atfributes. Although the authors conclude that “the findings provide support for plain packaging
regulations, such as those proposed in Australia,” none of their studied outcomes involved actual smoking
decisions. Further, one of their impressionistic measures, perceived health risks, exhibited na statistically
significant difference between branded and plain packages. Lastly, although the authors claim they examine a
“hehavioral” measure of appeal since they asked individuals what pack of cigarettes they would like to receive,
individuals were not given the policy relevant choice between a plain pack and no pack; and actual smoking

behavior is not ohserved.
8 See, for example, Moodie, €., Hastings, G. “Plain Packaging: A Time for Action.” European Journal of Public Hesith

20{1): 10-11 (2010}.
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Methodological errors and bigses

However, even if the fact that the lierature does not examine policy relevant metrics such as actual
smoking behavior is ignored, the literature is rite with methodological ervors and biases that limit the
ability of an impartial referee to draw any conclusions about the likely effect of a plain packaging
regulation. As Moaodie et al note in the PHRC review {Table 4.1), very few of the studies they examined

had representative samples.

Even representative samples in this context could generate troubling biases. Specifically, researchers
have raised the cancern that in contexts where it is relatively easy for subj ectstointuit the preuerences
of the researcher, subjects will provide answers that confirm the researcher’s s e;(pectatlons even |fthey
do not conform to the subjects’ actual beliefs.® This expectancy bias undermlnes the valldmf aof the
research. There are no exampleas in this literature wmre resear chers take m\easurf—-s to el mtmt(:- stich
sources of bias, such as using double blind experiments.” Instead, in avery article | in the: Ilterature itis
clear to the subjects that the reseairchers are public health lesearchers This Ieaves open the distinct
possibility that the subjects are hoping to somehow i frmpress; orat ‘{&ast not o""fend Lhe researchers by

providing the socially acceptable responses. LA “;f)* ;“ N \\ o

Another large concern in this literaiure arises from pubh\mtlon hias. ThaL lS, given the policy preferences
of the public health community, itis extremely unhkely that a studv concludmg that plain packaging will
not have a negative effect on smoking wilt he acgepted by a jOUl nal, such as Tobacco Controf or any of
the other public health journals that publish arucles on the topxc Th is implies that if one were to
estimate the likely effect of a plain oackaglno reguhuon on smomng rates based solely on the published
literature, she would overstate the nbgallve effect ofsucha regulation on smoking rates. Further, given
that this publication hias is predlctable it is/unllkely‘that iese“a)rchezs will even write up results that do
not conform to the desired resuli TQL/JS/ this bigs cannot he mitigated by looking for unpublished
studies with contrary ﬂndmgs betause of the so- ca]lecl ”fl[e drawer” problem in which researchers

\\'/

ahandon their research beﬂ)re circulatsng orpublxuzmg a draft when they helieve their results will not

o™ T /

- \-.~ .
s\ L

E
be well-received. o < J/ _\/
. o /
Given these ploblems }he PHRCY report/s\ claim to provide a “systematic” review is somewhat
mlsleadmg —Thesepub[lcatlon an\d flleédrawer biases make any review of this type fundamentally
mcomp!e’ce m_that the publlshed fliterature likely is a selected sample of all inquiries started with respect
to the topic. {I) a more. tmportant sense, the PHRC report’s claim {p. v) that “This consistency of
avidence can prowde com‘ldence about the observed poiential effects of plain packaging” is patently
false. Consistent resuits from studies that uniformly have the same methodological problems provide
zero conﬁdence in any conctusion except, perhaps, that the research designs were flawed in consistent
ways. O
el
The Quit Viﬁtg[:i'é report, Plain Packaging of Cigarettes: A Review of the Evidence, covers largely the
same underlying research but it does not provide even the small acknowledgement of the flaws in the
literature that the PHRC report does. The Quit Victoria report is quite selective in the views it presents.

® For a seminal treatment, see Rosenthal, R. {1976). Experimenter £ffects in Behavioral Research. New York: John

Wilay.,
¥ sae supra note 1 for a discussion of the merits of double blind research designs in this context.
¥ Eor a discussion of this problem, see Jeffrey D. Scargle (2000). "Publication Bias: The ‘File-Drawer Problem” in

Sciantific Inference." Journal of Scientific Expioration 14 (2): 94-106.
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For example, in discussing the Canadian Department of Health’s Report “When Packages Can’t Speak:
Possible Impacts of Plain and Generic Packaging of Tobacco Products,” the Quit Victoria Report gives the
impression that the Canadian Report clearly supports the proposition that plain packaging will reduce
smoking. The Canadian Report itself, however, notes that any effect is fikely to be small {“A close
examination of these responses suggests that effects will be more marginal than large.” p. 7), and it also
notes that its conclusion that there would he any effect is based purely on theoretical arguments as
opposed to any empirical evidence. The Canadian Report also notes that a fundamental short-coming in
the literature is its failure to examine actual smoking behavior noting “Theoretically, piain and generic
packaging should strike at the very process of adolescent decision making related to cigareite 1dopt: on.
But presently there is little empirical evidence to support this theory {p. 2).” .-

There is no mention in the Quit Victoria report of the admission in the Canadlan z’ewew of he L7
fundamentally speculative nature of the conclusion regarding the effeck 01 plaln mc.&wm*3 an acival
smaking. In discussing some of their conclusions, for example, the Canachan review states *Taken as a
whole, these findings suggest that plain and generic packaging will, to some unknoWn degree,
encourage non-smokers not to start smoking and smokers tg- stop -smoking. The absolme axient of this
influence cannot be validly determined by research that i§ dependent on asklng consumers guestions
about what they think or what they might do if all Ci{,‘arettes were sold irf l\he same plam and generic
packages (p. 129).” it is interesting that the Canadl’m\rewew pub!lshedin 1995 ‘recognized that “The
extent of change in incidence is impossible to assess- é\xcepi through field. experlments conducted over
time {n. 158),” and, vet, despite the fact “mai no such neicf expenment Has been peirformed in the 17
intervening years, plain packaging proponehts proclarm confrdence m an unreliable research hase.

B . r\-

The Quit Victoria report also places, heavy weight on Lne potlonxrhan hecause tobacco companies are
opposed to plain packaging, this is evrc]eoce that plam pz\kagmg will reduce smoking {see, for axample,
section 6). The report nowhere menticms the possnblhty that packaging is important for inter-brand
competition. Thatis, the desure o compete{or a<gre:§ter share of 2 market of a given (or even declining)
size is sufficient {o explaln an, opposztlon jis] plam packagmg On the whole, the Quit Victoria report
provides a misteading. rmprefsuon of Wha‘t the current literature implies for the effect of a plain

\

packaging regulatron onémokmg behawor NG
’ '\ /) .

The Quit VrcLorla report provides no new analysis of the literature and it avoids providing any

constructlve Ci’ithlS/m of the research or any recoghition of the limits of the research base. Given this,

refiance on the Quit Vlctorla repo;t is imprudent from a policy standpoint.

This brief summary of the I|teratur e suggests that there is no scientific basis upon which to conclude
that plain packagmgwr!! lead to a reduction in smoking by discouraging young people from taking up
smoking, encow agmg people to guit smoking, or by discouraging relapse among people who have quit
smaking.: OnEy two studies in the entire literature plausibly examine actual smoking outcomes, and
neither of themyexamines children or people who have quit smoking. Further, these studies provide
little indication that ptain packaging will increase quit rates, Alf of the other studies have significant
methodological probiems. Even putting that aside, these studies make the unsubstantiated | jump from
stated impressions and intentions to actual behavior, There is no evidence to validate this link, as the
PHRC report readily concedes. The Quit Victoria report siraply ignores this fact.

Given that New Zealand’s goal, as stated in this consultation, is “to further reducing the prevalence of

smoking in New Zealand. [The government] has set an aspirational long-term goal of making New
Zealand essentially a smokeiree nation by 2025 (p. 1)” it is essential that any regulatory analysis focuses
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on evidence that relates to actual smoking behavicr. The issues examined in the literature, such as
subjective impressions of plain packaging, have no validated relationship to New Zealand’s policy goals.

Proper Research Design

The ideal research design for studying the effects of plain packaging on smoking outcomes wouid
involve randomly selecting some markets {for example individual cities), introducing plain packaging in
those markets, and observing actual smoking behavior over an extended time period (e.g., 1-2 years} in
the plain package markets as comparad to the markets thai retained branded packaging. The
randomization would ensure that any ohserved change was not due to pre- exustmg trends or o’cher
canfounding variables. Further, by making all of the packs in the market plam( the design wou%d avmd
the possibility that smokers were simply reacting te the fact that the plain packs were d[fferent from
other available packs. Comparing smoking rates to control markets where hrandead mci's remam “would
account for general changes in smoking behavior over time. Studyma smoking hehavior over an
extended time period would rule out the possibitity that any change was SImpIy - short term reaction to
the oddness of the new packs. Meost impartant, this clesugr}would focus on actuaLsmokzng hehavior
rather than self-reports of impressions and intentions whlch are not genera]ly predlctlve of actual
smoking hehavior. Such a study does not exist m the. I;Le aiure itis smponant to-note that such an
experiment could only be run by a government™ p yet fjo, govemment has. publlcly contemplated running
such an experiment hefore instituting plain packaglng r\egulatlons even though this would be the best
way 1o provide reliable guidance as to the eneu,o‘fsgch a regul@tlopi *

While it may seem that such experlmentation is not uaa:;]ble mxiar methods have been used in the past
to help predict how behavior wil} yespond to differ ent p{)ltchhalces Cne of the serminal examples
involves the British electricity mar Re’v Bebieen 196’6 a\nd 1972, a sample of Brmsh residential electricity
customers (n = 3,420} was randomizec(across tbree dlfferent pricing schemes™® and a control group that
faced conventional pricing., Actual/consumptlon afas Monitored over a long period to generate
confidence in the likely effects oft using dlfterent pncmg policies. This field experiment exhibited all of
the elements d|scu59ed abgve and the'| resu!ts Bf this inquiry are still cited today in discussions of
electricity consumptaon 5 fmployment pO]ICteS have also been studied via field experiments throughoust
Europe, mcludzrzg,the Restart Program in the U.K. 16
NN
S e

2 An lnd[\/ldual company cauid not change the packaging of competing brands, and the industry could not
coordlnate on sdch an experlment ue to competition laws.

® For a detailed ccnceptual diséussion of the value of running these kinds of field experiments to evaluate
regulations, see Mlcha/é] Ablamowm? lan Ayres, and Yair Listokin, “Randomizing Law,” 159 University of
Pennsylvama Law Retvigw 929 (2011).

¥ One group face hlgher prices in the seasons with high demand; another group faced higher prices in high
demand seasons and during high dermand periods of the day; the third grous paid a reduced rate for consumption
below some pgg,determmed level and an increased rate above that level of usage.
* For a detailad discussion of the results of this field experiment, see Boggis, I. G., Domastic Tariffs Experiment,
L.oad and Market Research Report No. 121, The Electricity Council, 1974,
'8 por a discussion of the findings from the Restart field experiment, see Peter Dotton and Donal G'Neill, “The
Restart Effect and the Return to Full-time Stable Employment,” Journal of the Royal Statistical Society. Series A
(Statistics in Society) 159(2): 275-288 (1996) and Michasl White and Jane Lakey, “Restart Effect: Does Active
Lahour Market Palicy Reduce Unemployment?,” Policy Studies Institute at the University of Westminster (1992).
For a broader review of European efforts to use field experiments to evaluate labor market policy, see 8idrklund
and Regnér, “Experimental Evaluation of European Labour Market Policy,” in international Handbook of Labour
Market Policy and Evaluation, Edward Elgar Publishing, 1896.
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Although not used for evaluation purposes by government entities, there have been a number of policy-
relevant field studies performed in New Zealand. For example, World Bank researchers implemented a
field experiment in which they provided firancial literacy training to Pacific Islander migrants and East
Asian migrants in New Zealand regarding financial remittances to their home countries. A randomly
chosen subset of the sample was provided with information regarding the costs associated with
remitting money in different fashions. Relative to the control group, members of which were not
provided with this information, the treatment group members were significantly more fikely to know
what the cheapest method of remzttances is and to have actually compared costs amang di ff@rem

methods when making a remittance.’ >
v ;: o

This policy relevant fieid experiment suggests the feasibility and the vaiue of.using more N

methodologically scund research designs to analyze behavior. !mplememmc something .:.Iong these

lines in the plain packaging coniext wotild improve our knowledge of Lhe effems 0{ plairi nac&amng
immensely. - s

A second best approach would examine the change in smokmg outcomes ln @ JL{l‘iSdICtion that adopts
plain packaging over an extended time period as compared to non adonﬂngjunsdmtmrss While sucha
design would have the benefit of examining actual. smokmg behawor causal knference would be difficult
in many practical circumstances given the non- random adoptlon of the regulatlon In many cases, the
adopting jurisdiciion will be one with an especnﬂy sieep pre- 'ldOpith downward trend in smoking (as
fewer people smaoke, all other things equal, arz’u»smokmg regufattons tend to be more politically
palatable) which may be difficult to control for;-and often WI'@n jurlsdlctions adopt such pclicies, they do
itas part of a bundie of tobacco polgcles makmg it dn'ucfult toxparse out the effecis of any individuat

olicy. NN TN

Unfortunately, in the plaln packagmg Ilterature nothlng approaches the ideal approach or even the
second best approach becaUSs acfu/al smokmg beh/av:or is never observed. Instead, virtually all of the
existing research examij)e,s mdjwduais percgpilons of packages or their smoking intentions. Neither of
these reliably translaths into Valid pred:ctlons of real world hehavior,

Conclusion ,

The hterature in th|s -drea is unreliable and largely irrelevant to the question of how plain packaging
would affect smokmg rates in New Zealand. This is true even if ail of the flawed studies are combined,
since there is no sense in which the individual flaws somehow cancel each other out. There is no sound

scientific basis for the claim that ptain packaging will reduce smoking.

Y John Gibson, David McKenzie, and Bilal Zia, “The tmpact of Financial Literacy Training for Migrants,” The World
Bank, Poficy Research Working Paper 6073 (May 2012).
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“Recessions and the Social Safety Net: The Alternative Minimum Ta‘(\ as -a Counter- Cy_chm[ Fiscal
Stabilizer,” {with Brian Galle) Stanford Law Review, G3(1): E87~246 (20 1 {)) i i
“Federalisin, Variation, and State Regulation of Franchise Tcunmatzou ” {with Bruce Kobqy'mm and
Larcy Ribstetn) Enifrepreneurial Business Laww Jowrnal, 3(2): 955»‘380 (2009). _f/'* e

“Passive Discrimination: When Does [t Make Sense to Pay Too L[u[e‘7” (with Jonaly Gelbach and Lesley
Wexler) University of Chicago Law Review, 76(2): 797:857 (2009) NN

“Agency Costs, Charitable Trusts, and Corporate Conpol ‘Evidence F rom. Heishey's Kiss-OfFf,” (with
Robert Sitkoff) Columbia Law Review, 108(4); 749-838 QZ(}GS) U
“Mandatory Waiting Periods for Abortion aﬁd I“emalc Mcnhl Heﬂth\” Uealﬂz Matrix, 16(1); 183-208
(2006). s A

“Government Regulation of Iu'monahiy Vfcnal anc[ Cogmuva Haza1ds ? (with Greg Mitchetl)
Minnesota Law Review, 30(6): 1620-1663 (2006) S
“Wealth, Utility, and the FHlzman Dlmens&on * (wnh - mnceSco Pavisi) NYU Jowrnal of Law & Liberty,
[(1): 590-608 (20G5). -
“The Micro Foundations ofﬁhgdﬂgci Form Ce‘nttacts Pnce Discrimination vs. Behavioral Bias,” Florida
State University Law Reyiéw; 32(2): 555-569 5-(2005).
“Functional Law and {Jconon\u(}s The Se’uch f01 Value-Neutral Princi ples of Law Making,” (with
Francesco Parisi) C‘fzzcz'{go jKem‘ Leany. Réwew 79(2) 431-450 (2004).
“Econometric Anal yses of U.S. Aboﬂ,\m Pohcy A Critical Review,” Fordham Urban Law Jowrnal, 31

751-782 (2004), > / A >

\,

BOOK CONTRIBUTIONS, LNGYCLOPEDIA ENTRIES, MONOGRAPHS, REVIEWS, HTC.

-]

“Reguia’noﬁ/and ngatlon Go/nplements or Substitutes,” (with Bric Helland) The dmerican lliness:
Essays Dg the Rule. of Lm/v {Yale University Press, fo1lhcommg)

“Why Aren’t Regulaﬁ(}u and Litigation Substitutes?: An Examination of the Capture Hypothesis,” (with
Eric Helland) Regu!mm v Breakdown? The Crisis of Confidence in US. Regulation (University of
Pennsy[vama Press; forthcoming).

“Mobile Phones dnd Crime Deterrence: An Underappreciated Link,” {(with John MacDonald and Thomas
Stlatma/ 1) Heindbook of Criminal Law (Law and Econtorics Handbook Series, Edward Elgar,
foz’th(‘:ommg)

“Aljor t}ou Access and Risky Sex,” (with Thomas Stratmann) Handbook of Family Lenw (Law and
Economics Handbook Series, Edward Elgar, forthcoming).

Functional Law and Ecenomics: The Search for Value Neutral Principles of Rule-Making,” (with
Francesco Parisi; reprinted fron: 79 Chi.-Kent. L. Rev. 43 1) History of Law and Economics (Edward
Elgar, forthcoming).

“Global Justice and Trade,” (with Fernando Teson) Global Justice and International Econoinic Lene:
Opportunities aind Prospects (Cambridge Universify Press, 2012).

“The Law and Economics of Regulatory Competition,” Production of Legal Rules, Encyclopedia of Law
and Economics, 2" ed. (Edward Elgar, 2011).

“Fire Suppression Policy, Weather, and Western Wildland Fire Trends: An Empirical Analysis,” {with
Jason Johnston) Wildfire Policy: Law and Economics Perspectives (RFF Press, 2011).




JONATHAN KLICK

BOOK CONTRIBUTIONS, ETC, (CONTINUED)

o “Legal Origins and Empirical Credibility,” Does Law Matter? On Law and Economic Growth, Tus
Commune Europaeum 100 (Intersentia Publishers, 2011).

® The Empirical Revolution in Leny and Economics: Inaugural Lecture for Erasmus Chair in Empirical
Lenw and Economics (Eleven International Publishing, 2011).

e “Response to Reducing Seda Consumption,” (with Eric Helland) Regulation, 34(2): 3 (2011).

° “Slim Odds,” (with Eric Helland} Regulation, 34(1): 20-23 (2011).
“The AMT’s Silver Lining,” (with Brian Galle), Regulation, 33(3): 24-29 (2010).

@ “The Dangers of Leiting Someone Else Decide,” Stippery Slopes and the New Paternalism, Cato
Unbound (2010). &

o “Revealing Revealed Preferences,” Slippery Slopes and the New Pa’feuia[ism Cato Unbotmcl (2010).
o “Police, Prisons, and Crime,” (with Alexander Tabarrok) Lavw and & Eco;zomzcs of Crime (deald Elgar
Publishing, 2010), o 8

o “A More Equitable and Efficient Approach to [nsuring the Unms\mable ” (with Bric Ilclhncl) Oy
Fragmented Health Care System: Causes aned Solutions (Oxford Umvexs[ty Press, 2010).

@ “What Drives the Passage of Damage Caps?” (with Calierine Sh1£[{€Y) Empn ical Studies of Judicial
Systems Around the Globe (Institutum Jurispr uc[enuae Academia Sinica, 2009):

e “Terrorism,” (with Nuno Garoupa and Ftancesco Eausi) C] zmmal Law az:rd Econoniics (Edward Elgar
Publishing, 2009). - A

o “Functional Law and Economics,” (with [F mﬁcescon >ar 151) Tffeor el.rcm.’ F ozma’mmns of Ly and

\ /

Economics (Cambridge University Press, 2@09)

o “Econometric Studies of Law,” “Funchom{ Law and Econonncs » “\/Iuimml iate Methods in Legal

Studies,” and “Formal Methods in Lega] Scholais np ” anyclopedm of Law and Society (Sage
Publications, 2G07). :

o The Health Disparities Myth: Dzdgﬁosum the Tr eatment Gap {with Sally Satel}: AE[ Press, 2006.
° “Are Doctors Bmsed‘?” (wkth §a1 ly S'lte[) Pﬁljcy\@ewew 136(April & May): 41-54 (2006).
o “First, Do No Harm . o # (wnh Thomas Su\mm}m) Regulation, 26(1): 9 (2003).
@ “Drug Re- Impmhﬁon 51 \IO-’WIH Solutlon 7 Regidation, 25(1): 6-7 (2002).
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RECENT PRESENTATIONS

Cornell University, Empirical Health Law Conference (April 2012).

Brookiyn Law School, Federalist Society Workshop (March 2012).

Washington University in St. Louis Law School, Federalist Society Workshop (March 2012).
Penn/NYU Law & Finance Conference (February 2612).

West Virginia University Economics Seminar, (February 2012},

Rotterdam [nstitute of Law and Economics Workshop {(December 2011).

Regulaiory Breakdown Conference, Penn Program on Regulation (September 201 1).

Journat of Institutional and Theoretical Economics Conference (June 201 1).

Law and Economics Center, Worlshop on Empirical Methods for Law Ptmesmls (May 201 1),
Queen’s University, Faculty of Law, Law and Economics Worlishop (Ap it 2011). S
European Masters in Law and Economics Program, Mid-Year Meetmg K%:ynole Lectme (F eb1 nary 201 1).
AALS, Law and Economics Panel (January 2011) e : :

Law and Economics Center, American Disease Conference. (DecumLu 2(}[0)

University of Arizona/Resources for the Future, Wildfire Symposmm (\fovembel 2010)

George Mason University, Levy Worlshop (Novembei/20 10). . 2

Erasmus University Rotterdaim, European DoctmatelrquQr and Lconomscs Semm'u (October 2010).
Erasmus University School of Law, Inaugural Em<pulcal Legal Stuches Cil'ul Lecture (November 2010).
University of Amsterdam, Center for the S’Ludy of EU CO!IU act Lﬁw Wm ksho p {October 2010).
University of Otago, Economics Depanment Semmal (Se Jtembel %O[G)

University of Canterbury, Economics and. F mallce Depaltmem‘: Seminal (September 2010).
University of Hamburg, Hamburg Lec\tuz ¢s ofy Law and Economlcs (July 2010).

Penn Law Buropean Society, Academic: Elo'}mm Lcott ; (que 2010).

2 American Law and Economics: Assocntlon Anmﬂ[ C‘onfcz ence (May 2010).

o St. Louis Lawyers Cinptevof th\e f‘etlemllst Soclcty, IIE’llﬂl Care Reform Lecture (April 2010).

o Temple University BG’lSie}/ Schoﬂ of L'L\w flfurﬂ&nBc[ﬂVtm Colloguivm (April 2610).

2 University of Virginid Law School Olifr Confexence on Crime (March 2010).

o Eraspous University. School of Law,: Behawoni AIJplo'whes to Confract and Tort Group (January 2010).
European Doct /ozate i Liw and E‘c?momucs Program, Frasmus University Rotterdam (January 2010).
Northwesteri Unmnmty Feder: ahstSomety Panel Discussion (November 2009).

Umvelsn;y of Il 111515 Corporate Colloqumm {(November 2009).

New Ymk L’Lw Schoo[ Federalist Society, Health Care Lecture {October 2009).

FoIdme Umvelslty FEd?/I&][ST/SOCIEiy, Health Care Reform Debate (October 2009).

Unwelmty of Pennsyl ania, Wharton Research Scholars Seminar (September 2009).

Pmpexty and Eiwuomnent Research Center (August 2009).

Harvard V[ech(,a[ Schooi Race Disparities Panel (April 2009).

Stanford Law School Law and Economics Workshop (February 2009).

Umvezéztyo% Virginia School of Law, Law & Economics Workshop (January 2009).
SouﬂleuLEconomlc Association, Annual Meeting (November 2008).

Northwestem University, Searfe Center, Symposium on Civil Liability {October 2008).

University of Pennsylvania Law School, Faculty Retreat (September 2008).

Harvard University, Petrie-Flom Center, Our Fragmenled Health Care System (June 2008).

CUNY Graduate Center/NBER, Seminar in Health, Labor, and Demography {May 2008).

Columbia University, Empirical Methods and the Law Worlshop (May 2008).

The Rand Corporation, Institute for Civil Justice Annual Board Meeting (March 2008).

George Mason University, Philosophy, Politics, and Economics Workshop (March 2008).

Colunbia University Law School, Faculty Workshop (March 2008).

Claremont McKenna Colfege/RAND, The Future of Securities Litigation Conference (February 2008).
University of Michigan Law School, Law and Economics Workshop (February 2008).

American Economic Association, Annual Meeting (January 2008).
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Harvard Law School, Law and Economics Workshop (November 2007).

Conference on Empirical Legal Studies (November 2007).

Emory University School of Law, Faculty Colloquium (November 2607).

Rice University/University of Houston Economics, Microeconomics Workshop (October 2007).
University of Pennsylvania Law School, Faculty Workshop (October 2007).

George Mason University School of Law, Levy Fellows Workshop (October 2007).

The RAND Corporaticn, Institute for Civil Justice Workshop (September 2007).

University of Southern California School of Law, Faculty Workshop (September 2007).
University of Southern California School of Law, Faculty Workshop (/\ugum 2007).

Yale Law School, Faculty Bnrichment Lectures (July 2007). = A
Florida State College of Law, Primer on Statistics for Legal Scholars (July 2007y o
Federal Trade Commission, Behavioral Econormics and Consumer Pohcy Wor kshop (Apn[ 200’7)
Yale Law School, Law Economics and Organization Woz’(she 3 (I\/{"uch 2007). e

Florida State University, Center for Demography and Po Jul'mon Health Womshep (Mazm 2007}
University of Toronio, Law & Economics Workshop (February 2007). . N

Florida State University Department of Econormics, I“‘lelty Workshop (E\/Puch 2007).

University of Georgia School of Law, Faculty kashop {Febr uaty 2—\07)

University of Southern California School of Lasw; Law and Econoqu kas 10p {February 2007).

Cornell Departiment of Policy Analysis and- \/{"lmgemem Facuﬂ,y Woﬂ{shop (November 2006).
Boston University School of Law, Faculty kashop (Novembel\.’ZOOG)

University of inois Cotlege of Law, F‘qculf,j Worleshop. (1 (‘\Jovcmbm 2006).

Northwestern University Schoot of szw [‘qcu[ty kasho\p (©ctober 2006).

Conference on Empirical Legal bmdles (October 20Q6)

American Law and Economics Aisocmtlon An{ml\\/leetmg {(May 2006).

University of Maryland | De par imenf of Ecgpomics, Labor/Public Workshop (April 2006).
Columbia University, S’chooi of Law, B(ut: Sky kas hop (March 2006).

American Enterprise Insﬂl/ute 11@'1!111\]3151)11 ities Myth Panel (February 2006).

William & Mary Schoel. Of Law, chulty Workshop (February 2006).

Georgetown® Unl)!els;ty Law Centgi -Caw'and Economics Workshop (February 2006).
Geor ge Mason Umveisny School of iaw, Levy Workshop (February 2006).

Nouhwesjem Umvelsxiy School of Law, Faculty Workshop (February 2006).

Ameucm ﬁssécntton ef Law Schools Annual Meeting (January 2006).

Intex natlonal Society. fo1 New Instltutmnal Economics, Annual Meeting (September 2005).
Nortliwestern U’m{elsﬂiy School of Law, Law and Economics Workshop (September 2005).
University of California Berkeley, Law and Economics Wotlshop (August 2003).
Southeastem Assc}cxatmn of Law Schools, Annual Meeting (July 2005).

Ameucan/Law and Ecopomics Association, Annual Meeting (June 2003).

West- Vu rginia University Department of Economics, Faculty Workshop (January 2005).
Southem Economics Association, Amnual Meeting (November 2004),

Intethational Society for New Institutional Economics, Annual Meeting (September 2004).
American Law and Economics Assaciation, Annual Meeting (May 2004).






